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A Woman on the
Margins
Varna Balakrishnan
Karwan e Mohabbat

Bear with me as we tell your story.
Let me introduce you.
Jamila Begum, forty-four years old,
from Barpeta, Assam.
I know this is not the best time – the monsoon
is here; the river is furious and your village is
flooded – but we also do not have much time
left. The final NRC list comes out very soon. We
met at your tin-walled house, built so for flood
resilience. Your four children were there – a
boy and three girls. Two of your daughters are
married, the third engaged. The son is still in
school, which is now shut because of the
floods.

like a Voter’s ID or a senior school certificate
that ‘link’ you to your parents, the panchayat
document was your last resort. Despite rules
that attest to a panchayat document’s validity,
your name still stands excluded. Your son too
was not included in the list. His name was spelt
differently and carelessly by the officer who
made your family tree. You tell me you could
not have known of the error beforehand for
you cannot read, as can not the rest of your
family. Notwithstanding, your fears have been
compounded now that your exclusion has
jeopardised the citizenship of all your children
anyway.

The day we met, you told me that you have not
been able to work in your small field ever since
you have had to go around figuring out why
your name did not appear in the NRC list. The
village chief, gaubura, says it is because your
panchayat certificate was not accepted as
proof you are your father’s daughter, that
Jamila Begum is the daughter Abdullah Islam,
whose name was present in the 1951 NRC list.
The notice says ‘legacy person not parent or
grandparent’. Never having been to school and
married off before you could have documents
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Illustrations by Krishna Balakrishnan

I ask about your husband. You tell me that with
income opportunities in your village dying out,
he has migrated to Guwahati to be a
construction worker. The police have picked
him and his other Bengali-Muslim migrant
friends up for ‘questioning’ a couple times.
One of them was deemed a ‘doubtful-voter’
one day. No one in your village knows why.
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You have been hearing from your married
daughters that with their citizenship under
threat now, their relationship with their inlaws have become sour. You had barely
managed to gather the dowries during their
weddings. Your third daughter’s engagement is
on the verge of breaking. Without education or
a fortune to fall back on, she needs a marriage
to ensure her social protection – but, ‘who
wants a foreigner daughter-in-law?’, you ask
me. Foreigner, now that the government has
insinuated so.
With the gaubura’s help, you filed a claim form
against your exclusion. There is so much
information that you wish you knew. How can
you ensure that your documents are
impeccable? How can you identify errors when
you cannot read? There have been rumours in
the village that being asked to submit
biometrics at the hearing centre implies that

`

you will be sent to a detention camp. Is it true?
What will the officer ask you? Who should
testify for you?
You show me the notice stating your hearing
date and centre. There are so many
abbreviations in it –even the gaubura does not
have answers. The centre is far away from your
house and nine of your relatives are listed to
testify. You tell me that the hearing day was a
difficult one. Your siblings and you had to stay
away from your fields and jobs for a long time,
as did your children from their schools. Local
buses did not go the centre so you had to hire
a mini bus for your family. Luckily, a neighbour
loaned you the money for it. The hearing was
on a hot sunny day, but the centre had no
shade for people to rest under. Your niece had
to look around for hours to find a place to feed
her baby and rest. The news of infants dying at
hearing centres had terrified her.

The hearing was in a large room lined with
desks. An officer sitting behind each of them.
All of them men. There were people
everywhere, going from one desk to another in
no particular order. Some looking as lost as you
did, some scrambling to find papers from their
well-worn plastic bag of documents. For a
woman who had spent most of her life
interacting only with her family and
neighbours and with very few men from
outside, having to answer all these strange
intimidating men was daunting. When your
turn to be heard finally came, you realised that
the officer spoke only Assamese and did not
understand the Bengali dialect your family
spoke. When I ask you how the hearing went,
you tell me that you do not know. They wrote

down the testimonies from your family, but
you were not literate to read it before you
signed on them. You showed the officer the
documents that you thought he was asking –
he seemed to be using different words for
them.
Are you confident about the results’, I ask. ‘No’,
you say. The officer joked with an insinuation
that you were Bangladeshi. He was laughing, so
you could not really tell what he meant. You
are still worried about whether you had all the
right documents. Nevertheless, the official
hearing results have not come out yet.
Now we wait.
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‘Are you afraid?’, I ask. ‘Yes’, you say. ‘Why?’

state’s end prevents us from finding out the
actual
numbers).
This
state-created
statelessness has brought about a combination
of vulnerabilities to these women. While
exclusion from the list disenfranchises them
and erodes the already thin layer of social
protection they enjoy, the process of fighting
their exclusion itself is particularly challenging.
The system’s failure to take into account their
realities – such as poor education and literacy,
early migration due to marriage, and life in a
fragile ecology that affect the thoroughness of
their documentation – has resulted in women
being the primary targets of this project. The
process further goes to ignore the experiences
of women (and other gender minorities and the
disabled) during the claim process which makes
it particularly arduous for them and is
therefore systemically discriminatory over and
beyond the exclusionary agenda of the NRC
process.

‘They will take us to detention centres.’
You tell me about your neighbour who is a
‘declared foreigner’. Although her parents and
she have lived their entire lives in this area, she
now lives in hiding, unable to work for a living
or take care of her family. What happens to
women when they are taken away? What
happens to families when the sole bread
winner is taken away? What happens to
families that have to spend years and money
they do not have to challenge your
disenfranchisement in the courts? After he was
taken away from the market by the border
police three years ago, your friend had not
seen her father a free man until his body was
sent back home for his funeral. The old man
died in the detention centre. There is now a
saying the region – when they take you away,
you are a foreigner; but when you die, your
corpse is Indian to be interred.

This narrative is based on the information
gathered during my field work as part of the
Karwan e Mohabbat from 1st to 6th July 2019, in
Kamrup and Barpeta, Assam. All incidents in
this narrative are based on true events and
testimonials.

Most social workers working with the BengaliMuslims on the char-chapori region of Assam
observe that a majority of those left out of the
NRC are women (lack of transparency at the
1
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Contested Citizenship in Assam
People’s Tribunal on Constitutional Processes and Human Cost

The Specific Issues to be Examined in the People’s Tribunal
In recognition of the grave impact that the NRC
process is having on the Assamese people, and
potentially all Indians, it was decided among
members of the Campaign for Judicial
Accountability and Reforms (CJAR) and other
like-minded organisations like Common Cause,
Aman Biradari, MKSS, NAPM, Delhi Solidarity
Group, SNS, National Dalit Movement for
Justice, Citizens Against Hate, Citizens for
Peace and Justice and others to organize a
People’s Tribunal on the manner and
procedure by which the NRC exercise is being
done in India. The People’s Tribunal aims to
investigate the circumstances creating and
enabling the NRC process, the role of the
government and of the Supreme Court which
has been pushing this exercise, as well as
Centre’s proposed Citizenship Amendment Bill
and with the Foreigners Tribunal Amendment
Order, 2019 and the extension of NRC and
Tribunals to every state in the country. The
Tribunal will be held on 7th and 8th September
2019 at the ISIL Auditorium in Delhi.
The jury has been especially selected for their
prominent positions in the socio-political and
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judicial discourse in the country, their
credibility and their ability to impact public
discourse in India.
During the two-day People’s Tribunal, the Jury
will be presented with expert testimony on the
various issues involved as well as testimony (in
person and in video) of people from Assam
who are being impacted by these processes.
The People’s Tribunal will examine the
following four questions:
1. Has the NRC process been in
conformity with the Constitution?
2. To what extent has the judiciary
succeeded in either upholding,
defending or allowing erosion of
constitutional processes and
morality?
3. What has been the human cost and
could it have been mitigated or
avoided?
4. What are the implications if the NRC
is replicated in the rest of the
country?

Background Note
Contested Citizenship in Assam: People’s Tribunal on Constitutional Processes and Human Cost
Sajjad Hassan
The Supplementary List of Inclusions and
Exclusions (also called Final NRC) of Assam was
published on 31st August 2019, raising fears
that it risked arbitrarily depriving the
nationality of close to 2 million persons and
rendering them stateless. International law
prohibits the arbitrary deprivation of
nationality and obligates states to avoid
statelessness, while guaranteeing the right of
every child to acquire and preserve their
nationality and to be protected from
statelessness. The finalisation of the NRC
coincides with the halfway mark of UNHCR’s
iBelong Campaign to end statelessness by
2024. On the day the final NRC was published,
the UN High Commissioner for Refugees urged
India to ensure that no one excluded from NRC
is left stateless. The populations at risk are
overwhelmingly from minority ethnic, religious
and linguistic groups – mostly Muslims and
Hindus of Bengali descent - with high
percentages of women, children and daily
wage workers, all among the most
marginalized and excluded communities. The
discriminatory and arbitrary manner in which
this procedure is being carried out is causing
despair among many and has, to-date, resulted
in 58 suicides in recent months.
This note provides an overview of the NRC and
related processes, as background material for
the people’s tribunal. It is hoped that the public
hearing will help better educate the public on
what is being called the largest citizenship
purges in history, also contributing to civil
society efforts to find pathways to challenging
this significant attack on India’s inclusive
underpinnings. The jury for this Tribunal will
comprise Justice (Rt.) Madan Lokur, Justice (Rt)
Kurien Joseph, Justice (Rt.) AP Shah, Prof.
Faizan Mustafa, Ms. Syeda Hamid,
2

Section 4A(4) and Schedule to Citizenship
(Registration of Citizenship and Issue of National
Identity Cards) Rules, 2003
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Ambassador Deb Mukherjee, Ms. Githa
Hariharan, Prof. Monirul Hussain. The jury will
present their findings and interact with the
media at the end of the two-day tribunal.

Background
The National Register of Citizens (NRC)
currently being updated was originally
prepared in 1951 and is intended to be the
definitive register of citizens in Assam. The NRC
is unique to Assam and the ongoing update is
an outcome of the Assam Accord signed in
1985 between the Government of India and
representatives of the Assam nationalist
movement at the end of a long-drawn, often
violent period. The movement had, as its
principal demand, the preservation of
Assamese ethnic identity and dominance in the
state of Assam, predicated on an ‘antiimmigrant’ agenda which primarily targeted
those of Bengali origin. This culminated in 1983
Nellie Massacre, which resulted in the killing of
over 2,500 Bengali Muslims. The very essence
of this Accord and the NRC updating process
that has emerged from it2, is contrary to the
basic principles and values set out in the
Constitution to protect minorities.
According to the procedure, inclusion in NRC
was by application followed by a verification
process. Those excluded face the risk of being
declared “foreigners”, rendered stateless,
locked up in detention centres, or excluded as
disenfranchised citizens. There is no
extradition treaty between India and
Bangladesh, nor does Bangladesh or any other
country recognise those excluded as its
citizens, creating a risk of mass statelessness.
This amounts to discriminatory deprivation of

the right to a nationality protected under
international human rights norms and
standards. India is a party to most.

internment in Detention Centres, awaiting
their deportation from India, indefinitely, thus
rendered stateless.

Undefined timelines
The NRC is being updated under a programme
authorised and closely monitored by the
Supreme Court (SC), the apex court of the
country, with the Government of India and the
Assam state government as key actors. NRC
State Coordinator (NRC-SC) administered the
exercise, under the direct orders of the
Supreme Court. On 17th December 2014, SC
approved a timeline for completion of NRC
update process by 1st January 2016. This has
been revised several times. A total of
32,900,000 applications were received by the
application deadline of 31st August 2015. A
first (partial) draft NRC was published on 31th
December 2017, containing 19 million names.
The complete draft NRC was published on 30th
July 2018, with 28,983,677 names. A claims
and objections process was opened on 25th
September 2018, giving the 4,070,707
excluded from the complete draft NRC a
second opportunity to be included. A total of
3.62 million claims were received, as well as
about 200,000 objections3, the bulk of the
latter, according to media reports, on the very
last day for accepting objections.4 Initially
planned for publication on the 31st of July
2019, Final NRC was published on 31st August
2019, excluding a total of 1,906,657 persons.
These left out persons will get an opportunity
to appeal before Foreigners Tribunals (FT), a
quasi-judicial institution established under the
Foreigners (Tribunal) Orders, 1964, and
mandated to determine citizenship and detect
illegal migrants.5 Despite the show of due
process, those whose appeals before FTs are
unsuccessful will remain excluded from NRC,
de facto ‘declared foreigners’, liable for

Arbitrary procedures
discrimination
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Supreme Court of India, Writ petition (c) No.
1020 of 2017, order dated 24th January 2019.
4
and mostly by local representatives of the All
Assam Students Union (AASU), the youth group
that was the spearhead of the Assam Movement
https://www.deccanherald.com/national/over-26lakh-objections-filed-710969.html

and

systematic

To be included in the updated NRC, an
applicant was required to identify a legacy
person (parents or grandparents), with a clear
mapping of his or her relationship to that
person through a family tree, to include all
other persons claiming descent from the same
legacy person. A set of admissible documents
were prescribed as proof of citizenship of the
legacy person (List A or Legacy documents).
Another list provided illustrations of kind of
documents needed to prove the family
relationship of the applicant to the legacy
person (List B or Linkage document).
The exclusion of such a large number of
persons from the final NRC is an outcome of a
mix of procedural and capacity failures of the
NRC State Coordinator’s Office. Discrimination
and arbitrariness lie at the heart of this failure:
populations have been segregated into
‘original’ and ‘non-original’ inhabitants – with
Bengali and Nepali speaking minorities making
up the bulk of the latter. Differential criteria
were used to verify claims depending on
whether they come from someone deemed an
‘original’ inhabitant or ‘non-original’, by NRC
authorities. Despite attempts by parties,
Supreme Court refused to define ‘original
inhabitants’ or to provide a procedure to
identify them.6 The NRC bureaucracy used this
fuzziness as license during physical
verifications, to arbitrarily reject documents
from those with ‘non-original’ backgrounds.
NRC officers commonly based their
determination on the assumption that only
Para 8 of Schedule to Citizenship (Registration of
Citizens and Issue of National Identity Cards) Rules
2003
6
Supreme Court of India, Writ petition (c) No.
1020 of 2017, order dated 5th December 2017.
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Assamese-speaking and some indigenous
groups were ‘original’, whilst the rest of the
population, mainly those of Bengali and Nepali
descent, besides Hindi-speakers, were ‘nonoriginal’ inhabitants. ‘Original inhabitants’, SC
ordered, did not need to undergo any
verification or scrutiny.

disproportionate exclusion of women and
children from final NRC, in many cases it is
being reported, despite the rest of the family
having been included.10 ‘Special provisions’ in
the SOP meant as safeguards for children
below 14 years of age whose parents had been
included in draft NRC – including provision for
written/oral evidence of parents as admissible
- seems not to have helped matters much.

As an illustration, of the total 32.9 million
applications, 4.7 million were made using
Gram Panchayat (GP) certificates, as list B
(Linkage) document. For 1.74 million of these
applications deemed ‘original inhabitants’, the
SC ordered automatic acceptance of the
certificates. But for some 2.25 million amongst
this cohort deemed ‘non-original’, it put in
place a two-step verification process of
checking
certificates.7
This
has
disproportionately impacted minority women
deemed ‘non-original’, who mostly relied on
GP documents.

The other large category of applicants that
have suffered discriminatory exclusion from
NRC are those ensnared in Foreigners
Tribunals. ‘Doubtful voters’ (DV); those whose
cases were ‘pending in FTs’ (PFT) for a
decision; and ones already Declared Foreigners
(DF) by FTs, all entirely from ‘non-original’
backgrounds, were put ‘on hold’ by NRC
authorities when the draft NRC was published
in July 2018, thus excluded. Descendants of DV
and DF were also included in this adhoc
exclusion.11 In recent months, state
government has undertaken special drives to
refer additional cases to FTs, increasing the
number of PFTs especially. And in June 2019,
NRC authorities published an Additional Draft
Exclusion list’ containing some 102,000 names,
mostly DV, PFT and DF who they claimed had
been included in error in the draft complete
NRC (July 2018), and needed to be further
verified. 12 In many such cases, applicants were
unable to attend physical verification hearings
to establish their claims because the notices
for hearings arrived late, in some cases on the
very day of the hearing, whilst the hearings
scheduled several hundreds miles away. Most
such cases, as well as all their descendants,

The modalities (called Standard Operating
Procedure – SOP) used to process Claims and
Objections8 did not provide much redress
against these in-built discriminations. It
required ‘rigorous scrutiny’ of select official
records for them to be accepted, opening the
door to arbitrary rejections – during physical
verifications – of key documents of so-called
‘non-original inhabitants’. These included,
besides GP certificates used by women; birth
certificates, school and college certificates and
immunisation records used to establish linkage
of children to their parents. 9 Bona fide errors
committed by applicants in providing ‘legacy
data’, that they were prevented from
correcting, and stringent ‘family tree
verification’ process, together made a bad
situation worse. These have resulted in
7

Supreme Court of India, Special Leave Petition
No. 13256/2017, order dated 24th August 2017.
8
Authorised by the Supreme Court (WP #
274/2009, dated 01-11-18 and 12-12-18)
9
NRC SC letter to all DRCRs (dt. May 1, 2018) No.
SPMU/NRC/Dist-Co-Equip/68/2015/Pt-IV/177,
regarding eligibility determination in cases of
“weak documents” such as Affidavit, Gaonburha
(Village Headman) Certificate, Private
School/College Certificate, Immunization records,
Ration Cards etc.

10

https://amp.scroll.in/article/935823/in-assammany-women-children-fail-to-make-nrc-even-astheir-family-members-are-counted-ascitizens?__twitter_impression=true
11
NRC SC letter to Deputy Commissioners dated
2nd May 2018.
12

https://www.thehindu.com/news/national/otherstates/nrc-assam-publishes-102-lakh-names-inadditional-draft-exclusion-list/article28143347.ece
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seem to have been excluded from final NRC.13
In effect, whilst most such persons had been
marked as Doubtful Voter arbitrarily without
any
investigation
whatsoever
and
disenfranchised since 1997, now even their
children have been dropped from the final
NRC.

are made before referring these cases to
Foreigners’ Tribunals (FTs). That FTs, set up in
Assam in pursuance of Foreigners (Tribunal)
Orders 1964, test claims to citizenship made by
these so-called ‘suspected foreigners’, using
the Foreigners Act, 1946, suggests that the
outcomes are foregone conclusions. The
Foreigners Act 1946 shifts the burden of proof
to the applicant (Sec. 9), who is required to
satisfy the tribunal about the genuineness of
his or her claim. The fact that victims are
mostly destitute and poorly educated, and that
government record-keeping is neither efficient
nor accessible, makes this threshold arbitrarily
high.

An equally problematic provision of the NRC
process was making it easier to file objections
against wrongful inclusion, including removing
the bar on number of objections, doing away
with the requirement of the objector to be a
local resident and that of a penalty against
false and frivolous objections. All these the
further compromised due process in NRC
updation, and resulted in bulk objections being
filed by those with vested interests, reportedly
on the very last day for applications, defeating
the purpose of NRC updation.14 When it was
reported to SC that Objectors were mostly
absent at hearings and the objections did not
fulfil administrative conditions, SC authorised
NRC SC to resolve matters speedily. This
resulted in objections hearings being
conducted ex-parte15, further making
verification
outcomes
contingent
on
bureaucratic discretion. Anecdotal evidence
points to several names having actually been
excluded from final NRC due to objections
made against them.

This follows a pattern in how minorities,
particularly Bengali-speaking Muslims, have
been targeted in Assam’s history of identifying
and incarcerating make-belief foreigners. The
use by the Assam Border Police of the
Immigrants (Expulsion from Assam) Act, 1950
to identify suspected foreigners and the
Election Commission of India to mark out only
minorities as ‘doubtful’ voters are examples of
this targeting. At best, shoddy investigations

A recent investigation into working of
Foreigners Tribunal, based on applications
under Right to Information Act 2005, provides
a grim window into the working of these quasijudicial bodies. 16 In the tribunals studied,
nearly nine out of 10 cases were against
Muslims. Almost 90 per cent of those Muslims
were declared ‘foreigners’ (illegal immigrants)
— as compared with 40 per cent of Hindus
tried. Every person the investigators found
who had faced the tribunals was from Bengalispeaking ethnic group. Decisions by the FTs
were deeply inconsistent, most having been
passed ex-parte. Manned mostly by mid to
senior lawyers, rather than judges, FTs
followed varying procedures, on how notices
should be served; whether grounds for
complaints could be seen by applicants or their
counsels; what documents could be submitted,
the content of those statements; the time the
accused had to produce witnesses and how
witnesses would be examined, how
documents would be verified, how hearings
would be conducted. Some FTs accepted
verbal explanations for variations in age or
spellings of names on documents. Others
declared people foreigners on the basis of

13

16

A context of discrimination and exclusion

https://scroll.in/article/935195/assams-nrcthese-children-could-be-stateless-soon
14
https://www.deccanherald.com/national/over26-lakh-objections-filed-710969.html
15
Supreme Court of India, Writ petition (c) No. 274
of 2009, order dated 8th May 2019.

https://news.vice.com/en_us/article/3k33qy/wors
e-than-a-death-sentence-inside-indias-sham-trialsthat-could-strip-millions-of-citizenship
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what defendants called clerical errors. In most
cases witness testimony was not weighted
adequately. Since at least 2016, FTs are also
reported coming under extraneous pressures,
to declare more foreigners, diluting their
ability to act as objective tribunals following
due process. Since 1985, FTs have declared
more than 100,000 persons foreigner, with a
steep uptick since 2016. Of these, 63,959
persons were declared foreigner through exparte proceedings, i.e. the accused were not
present to defend their case.17

appeal before initiating proceeding (Sec. 10),
defeats the very purpose of the appeal,
adversely impacting the chance of appellants
getting a fair trial. And allowing FTs to
determine their own procedures (Sec 17)
encourages arbitrariness in the working of FTs,
that we demonstrated earlier on, has resulted
in serious miscarriage of justice. Given the
politicisation of FTs, especially with an eye to
target Muslims, the newly established FTs are
not inspiring much confidence among the
excluded. Several civil society groups have
challenged the rules, also proposing model
rules for all FTs to use as standard procedure in
NRC appeals cases. 21 But there seems little
chance that these challenges will be given due
consideration.

It is these deeply flawed bodies that have been
tasked to process appeals expected to be made
by the 1.9 million persons excluded from the
Final NRC – without regard to the ability of
these bodies to make the life and death
decisions they will. Government has recently
notified setting up an additional 200 FTs, taking
the total to 300, especially to process NRC
appeals.18 In making appointment of FT
members, government sharply reduced
selection criteria: advocates with 7 years of
experience, and retired civil servants too were
eligible to apply, where as FTs were meant
originally to be presided by senior judges.
Appointments made recently, are contractual,
one year at a time. A two-day programme of
orientation training was all it was felt was
needed by these members to start to discharge
their duties.19 The recent amendment to
Foreigners (Tribunal) orders 196420 makes the
prospect of FTs acting as effective redress
bodies even more remote. Allowing DMs to
refer to FTs case of appellants for opinion as to
their being foreigner (governed by Foreigners
Act 1946), as part of the appeal against
decision by NRC authority, governed by
Citizenship (Registration of Citizens and Issue
of National Identity Cards) Rules, 2003 (Sec 6);
and giving FTs discretion to judge merit of an

State and central governments have of late
repeatedly made the point that those whose
appeals are rejected by FTs will still not be
deemed foreigner, and they will still be able to
avail of redress mechanisms. But reading Sec 6
of the rules, it is clear that those whose appeals
are eventually rejected will automatically and
parallelly have been proceeded against under
Foreigners Act, 1946, thus also ‘declared
foreigner’, foreclosing any further redress,
except the usual through the High Court and
Supreme Court. Once there, to get HC and SC
to reopen these cases will be nigh impossible.
While appeals against decisions by NRC
authorities (under the Citizenship Rules, 2003),
and that against Foreigners’ Tribunals (under
Foreigners Tribunal Rules 1964) play out, there
are two possibilities for all those who are
ensnared in these processes. One is to be
interned in Detention Centres.
The 6
detention centres spread across Assam house
1133 ‘declared foreigners’. 335 of these have

17

19

Lok Sabha debates, Unstarred Question No.
1724, providing figures for 1985 to 28th Feb. 2019.
2nd July 2019.
18
https://www.huffingtonpost.in/entry/assamnrc-final-list-foreigners-tribunalsjudges_in_5d6a9c7be4b09bbc9eefe635?utm_hp_r
ef=in-politics

4

Supreme Court of India, Writ petition (c) No.
1045 of 2018. Order dated 30th May 2019.
20
MHA Order, GSR 409(E) containing Foreigners
(Tribunals) Amendment Order, 2019. Dated 30th
May 2019.
21
These include All Assam Minority Student Union
(AAMSU), Justice Forum Assam, and Brahmaputra
Valley Civil Society.
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been detained for more than three years.22
Enquiry by a special monitor of the National
Human Rights Commission (NHRC) provides a
chilling account.23 It highlights the illegality of
the centres; indefinite incarcerations and
accompanying vulnerabilities suffered by
detainees; the lack of any legal redress
whatsoever; and the sheer hopelessness of
detention conditions. Victims are detained in
conditions like convicted prisoners, but
without enjoying associated rights, including
parole
or
freedom
from
indefinite
incarceration. In July 2019, Assam government
revealed that 25 persons had died in
detention, including a 45-days-old child and an
85-year-old partially immobile man.24 The
NHRC has, to date, not been reported to have
taken any action on the findings. A recent
intervention on detention centres in the SC has
resulted in minor relief for the detainees
without mitigating their stateless status:
detenus having done more 3 years could be
released, subject to execution of bond with
two securities, and their biometric and
fingerprints being captured, among others.25
With the threshold being what it is, the relief
has meant little help to most detenus.

various databases maintained by welfare
authorities nationally, to prevent them from
obtaining aadhar and other registration, the
gateway for accessing most services and
entitlements.26 And their names will likely also
formally be struck off the electoral list.
Senior leaders of the BJP, including senior state
and central ministers, have been reported
expressing concern at the seemingly large
exclusion of Bengali-speaking Hindus from the
final NRC. Assam Chief Minister Sarbananda
Sonowal, is reported to have said that the
Centre may consider a law to remove
foreigners who could have entered the list and
add genuine citizens who could have been left
out. And his deputy, Finance minister Himanta
Biswa Sarma was quoted claiming "at Dispur
and Delhi we have already started fresh
strategy on how we can drive out the illegal
migrants and we will so come up with new
plans", warning "NRC is no quarter final, semifinal
and
final
for
driving
out
Bangladeshis...wait a while and you will see
more finals under the BJP regime."27
This anxiety among BJP leadership could
potentially result in the revival of past
unsuccessful attempts by the Government of
India to salvage the damage of the NRC and
Foreigners Tribunal exclusions on Bengalispeaking Hindus, through attempting to
amend the Citizenship Act, 1955. The
Citizenship Amendment Bill introduced in the
Parliament in 2016 sought to fast-track
naturalisation for those having entered India –
either legally or illegally - from neighbouring
countries, whilst excluding Muslims from this
scheme.28 Already all except Muslims from

The other possibility, given it will be
impractical (and a very bad press!) for the state
to detain all those among the 1.9 million
declared foreigner, will be to strip away at their
citizenship rights, reducing the lot formally to
‘half-citizens’. All 4.2 million excluded from the
draft list (July 2018) have had their biometrics
recorded in a separate database. It is being
claimed that the 1.9 million finally excluded,
will have their biometrics shared across the
22

26

Lok Sabha debates, Unstarred Question No.
1724, providing figures as of 25th June 2019.
23
Report on NHRC Mission to Assam’s Detention
Centres from 22 to 24 January 2018.
24
https://scroll.in/article/935337/detention-inassam-a-baby-and-old-man-died-despite-theirfamilies-having-proof-ofcitizenship?fbclid=IwAR0IPLgPHDho7F0C49N6WX7
-fts2FoMyR6j3xF8FVjGi3JybcXadEcPzi5s
25
Supreme Court of India, Writ petition (c) No.
1045 of 2018. Order dated 10 th May 2019.
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https://www.indiatoday.in/amp/india/story/aadha
ar-get-entry-final-nrc-those-cant-provecitizenship-1593649-2019-0830?fbclid=IwAR068_k9PAWlL153aLw9kXn1CSjSRR
6GjMqAJBoa3JdTWCI7i8QGu9xpNVI
27
https://www.ndtv.com/india-news/assam-nrcnot-interested-in-nrc-it-wont-work-says-assamminister-himanta-sarma-2093322
28
‘Citizenship (Amendment) Bill, 2016: Joint
Parliamentary Committee fails to reach
consensus’. The Economic Times. November 28,
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Bangladesh, Pakistan and Afghanistan in India
illegally, have been granted general amnesty
from illegal immigrant status.29 The bill lapsed
before it could be passed, as the BJP did not
have a majority in the Upper House of
Parliament. This time round, the party could
might be better able to cobble together a
majority.

this exercise. The Supreme Court bench
hearing the Assam NRC case is led by Justice
Ranjan Gogoi, himself an ethnic Assamese and
an NRC applicant, raising conflict of interest
issues.32 Justice Gogoi was elevated as the
Chief Justice of India on 3rd October, 2018 and
continues to hear NRC cases.

Unheeded warnings
Due Process under a cloud

In a significant move, four UN Special
Rapporteurs jointly addressed a letter to the
Government of India in June 2018,
communicating
concerns
that
“local
authorities in Assam, deemed particularly
hostile towards Muslims and people of Bengali
descent, may manipulate the verification
system in an attempt to exclude genuine
Indian citizens from the updated NRC”,
warning that “if these allegations are founded,
the updated register poses a dire risk to
thousands of Indian citizens who may
wrongfully be declared as “foreigners” and
consequently rendered stateless”.33 In what is
unprecedented, the UN experts have followed
this up with two more letters since, reiterating
their concerns and issuing warnings.34 OHCHR
website informs none of these letters have

Supreme Court’s order of 2014 kick-starting
the NRC update process asked for it to be
completed in a time-bound manner, due
apparently to what the SC claimed was the
‘magnitude of the Bangladeshi infiltration in
Assam’. Allegedly relying on a Government of
India statistic from December 2001, the Court
stated that there were 12 million illegal
Bangladeshi immigrants in India, out of which
5 million were in Assam.30 Information
collected using the Right to Information Act,
2015 – suggests that the figure quoted by the
Court was based on hearsay, and that the
Government of India does not have “accurate
estimate of such illegal migrants, including
Bangladeshi immigrants living in the country.”
31
This raises questions about the SC’s role in
2018.
https://economictimes.indiatimes.com/news/polit
ics-and-nation/citizenship-amendment-bill-2016joint-parliamentary-committee-fails-to-reachconsensus/articleshow/66837492.cms
29
G.S.R. 685 (E) and G.S.R. 686 (E), Gazette of
India, September 7, 2015; G.S.R. 702(E) and G.S.R.
703(E), Gazette of India, July 18, 2016, exempting
illegal Hindu, Sikh, Buddhist, Jain, Parsi and
Christian migrants from Afghanistan, Bangladesh
and Pakistan, and who arrived on or before 31st
December 2014, from provisions of The Foreigners
Act 1946 and the Indian Passport Act 1920 Act.
30
Supreme Court of India, Writ petition (c) No. 274
of 2009. Order dated 17th December 2014.
31
‘Assam NRC: Govt Clueless About How Many
Illegal Immigrants Actually Live in India, RTI
Shows”. Debarshi Das & Prasenjit Bose, Huffpost,
16th November 2018.
https://www.huffingtonpost.in/2018/11/16/assam
-nrc-govt-clueless-on-how-many-illegalimmigrants-actually-live-in- india-rtishows_a_23591448/

32

‘Guwahati advocate asks CJI Misra why Justice
Gogoi, an Assamese, is hearing NRC case’. The
Print. 8th Aug. 2018
https://theprint.in/governance/guwahatiadvocate-asks-cji-misra-why-justice-gogoi-anassamese-is-hearing-nrc-case/95509/ & ‘In the
court of last resort’. The Hindu. 3rd October, 2018.
https://www.thehindu.com/opinion/lead/in-thecourt-of-last-resort/article25105456.ece
33
Special Rapporteur (SR) on minority issues; SR
on Contemporary Forms of Racism, Racial
Discrimination, Xenophobia and Related
Intolerance; SR on the Promotion and Protection
of the Right to Freedom of Opinion and
Expression; and SR on Freedom of Religion or
Belief, joint letter to Government of India, 11th of
June 2018.
https://spcommreports.ohchr.org/TMResultsBase/
DownLoadPublicCommunicationFile?gId=23884
34
Dated 13th Dec. 2018 and 27th May 2019.
https://spcommreports.ohchr.org/TMResultsBase/
DownLoadPublicCommunicationFile?gId=24247
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elicited any response from Indian authorities.
Just prior to publication of Final NRC, United
States Commission on International Religious
Freedom (USCIRF) raised alarm about “the
potential abuse of the National Register of
Citizens in Assam and the resulting
introduction of a religious requirement for
citizenship”, claiming that the ‘religious test’
for Muslims in Assam “had the effect of
undermining the religious freedom for
vulnerable religious minorities”.35 And in

August 2019, Genocide Watch renewed its
Watch for Assam, first issued in July 2018,
claiming “there are early signs of genocidal
process”.36

35

36

https://www.uscirf.gov/news-room/pressreleases-statements/uscirf-statement-indiangovernment-s-religious-test-muslims-in
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Opening Statement for People’s Tribunal
Harsh Mander
7 September 2019
Contestations about citizenship in Assam did
not begin with the National Register of
Citizens. Tragically, there is no sign that these
will end with its final publication.

Whatever maybe one’s view on the merits of
the NRC and its implementation, we must
never cease to remain mindful of the fact that
it has spawned an enormous humanitarian
crisis; and that this intense human suffering
was entirely created by the state and the
highest courts of this land. There are no signs
of this agony abating even now. The collective
tragedy of literally millions of religious,
linguistic and ethnic minorities in Assam, is that
they live daily under the shadow of a state that
is using multiple, tangled and opaque ways of
establishing that they don’t belong. They may
at any time be marked D or doubtful voters,
and prevented from exercising their franchise.
A local border police constable can again at any
time charge you with being a foreigner and
refer your case to a detention centre. The
people already call for selective reverification
of the NRC.

The year was 2006. The Police Border
Organization referred Ajbahar Ali, a small
farmer in Kheluwapara village in Bongaigaon
district of western Assam, to the Foreigners’
Tribunal. With trepidation, he answered the
summons from the tribunal. He learnt that the
tribunal in an ex-parte judgement had already
declared him a foreigner. Without any advance
warning, he was whisked away from the
tribunal directly to a detention centre lodged
inside a jail.
In desperation, his wife Balijan Bibi sold their
farmland, cattle and the only cell-phone they
owned to pay a lawyer to challenge the
tribunal order to get her husband released
from detention. Their older son Moinul Haque
travelled to the Guwahati High Court to hear
the judgement, while his mother waited
anxiously at home for his news. He returned the
next morning only to inform his mother that
the court has rejected their plea. The Supreme
Court, Moinul explained, was beyond their
reach.

It is also important to observe that the flawed
process of the NRC was monitored and indeed
driven by the Supreme Court of India, in ways
that did little to defend the constitutional
rights of the residents of Assam. The burden of
proof was shifted to the resident to prove that
they were citizens, based on documents such
as of birth, schooling and land-ownership
which impoverished and unlettered rural
residents anywhere would find hard to muster.
Even when residents succeeded in producing
these documents, these were often rejected
for small discrepancies such as in the Englishlanguage spelling of Bengali names, or in ages
even though it is well-known that most rural
people do not know their dates of birth. Many
do not have legal land records. And in the
middle of the NRC process, an arbitrary
category was introduced of ‘indigenous’
Assamese, who were treated much more

Balijan Bibi didn’t speak much, just asked her
son to take rest. After a while he found her
hanging from the ceiling.
Months later, our Karwan e Mohabbat team
visited their family. The children were in the
darkest of despair. Their father was in a
detention centre with no prospect of his
release, their mother was dead, and their land
and all they owned sold.
There are at least 28 suicides of people who
had lost hope of proving that they were citizens
of this country, and found no reason to live.
8
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leniently even when they could not produce
the required documents.

and political life of Assam for decades. Blood
has flowed, many lives have been destroyed.
People on all sides of these bitter divides had
hoped that the conclusion of the six-year long
process of updating the 1951 citizen register in
Assam would resolve finally this long-festering
dispute. But despite the immeasurable toll of
human suffering that the process extracted
from millions of very impoverished people, it is
evident that it has resolved nothing.

The executive, the courts, the legislature, but
also civil society and opposition political
parties have let the Bengali-speaking people of
Assam down in multiple ways. When this entire
process has been monitored, even driven by
the highest court of this land, where can they
turn to for justice?
***

For supporters of the Assam agitation, it is an
article of faith that millions of immigrants from
Bangladesh have continued to illegally
penetrate the porous border which Assam
shares with Bangladesh, and that these
immigrants will submerge their culture and
language and edge them out of their lands and
forests. Estimates of the numbers of these
illegal immigrants that their leaders have
tossed around range from five to ten million.
The final figure of less than two million has
sorely disappointed, and enraged, them.

It is not often remembered that not just
Punjab and Bengal but also Assam was
partitioned in 1947, when after a referendum,
Sylhet district was transferred from Assam to
Pakistan. Migration from Sylhet and other
parts of Bengal to Assam had continued until
then for two centuries, fuelled by land-hunger
and the attraction of creating farm-lands in the
vast virgin forest tracts and river islands of
Assam, and encouraged by the colonial state.
None of this was illegal: this was one country.
The cataclysms of Partition in 1947 and the
Bangladesh Liberation War of 1971 spurred
fresh migrations into Assam.

For the ruling BJP establishment in both Assam
and the national government, cleaning out
‘infiltrators’ from Bangladesh has been as
integral to their core agenda as abrogating
Article 370 and building the Ram Temple. But
in their definition, it is only Bengali-origin
Assamese Muslim immigrants who constitute a
threat to the Indian nation; Bengali Hindus are
not infiltrators but ‘refugees’ for who India is
their natural home. We do not yet have an
official break-up of the 1.9 million people
excluded from the NRC, but indications are
that more than half of these are Hindu.
Assamese sub-nationalism was never
communal: its supporters are agnostic
whether Bengalis are Hindu or Muslim. For the
BJP, on the other hand, disenfranchising or
deporting Bengali Hindus would be political
suicide, sacrificing their core constituency.
Therefore, BJP leaders in Assam and Delhi are
today disingenuously rejecting the very biased
process which their government drove, now
characterising it as ‘biased’ against them. The
only way in which the NRC could work for them
would be if they could pass the Citizenship
Amendment Bill which would give citizenship

From the late 1970s, a massive and
sporadically violent movement against
‘foreigners’, of people who saw themselves as
‘original inhabitants’ of Assam, rocked the
state. The current updating of the National
Register of Citizens is in fulfilment of the
agreement reached by the agitators with the
union government, that persons who migrated
after 1971 would be identified and deported.
Today fear and disquiet have gripped nearly
two million residents of Assam, and their loved
ones, after their names failed to show up in the
final updated list of the National Register of
Citizens. But the unremitting tragedy of
Bengal-origin people of the state is that even
those whose names appear on the list have no
assurance that they will not be deemed illegal
immigrants sometime in the future. They are a
people for whom there is still no closure, no
prospect of permanent security of citizenship.
Anxieties about land, culture and migration
have created entrenched fissures in the social
1
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to undocumented immigrants if they are
Hindu, but not Muslim.

NRC whose cases will be considered by the FTs.
Disappointed by the smaller numbers of
Bengali Muslims in the final list of excluded
names in the NRC, the state government has
already indicated that it will continue to verify
even those whose names are included in the
NRC, and if it believes that they could be
foreigners, they would refer them too to the
FTs.

The Bengali-origin Assamese, on the other
hand, has long maintained that the estimates
of illegal immigration are grossly exaggerated,
and that most Bengali-origin people in Assam
are descendants of people who came in legally
when this was one country, and that since the
cut-off date of 1971, illegal immigration has
been small. The relatively low final tally, even
after a highly flawed process which was
entirely loaded against them, seems to
vindicate their stand. But this is cold comfort
and assures them no security, because already
influential demands are being raised to once
again reopen the process of the NRC with a
fresh process of reverification especially in
districts with high Muslim populations.

The biggest question is what the date would be
of the people who at the end of this process
would be declared illegal immigrants. There is
no question of Bangladesh accepting them: the
Indian government is not even negotiating this
with Bangladesh. The Assam agitation was
clear in its demand of ‘detection, deletion
(from electoral rolls) and deportation’. Home
Minister Amit Shah declared in Parliament that
he would deport illegal immigrants from every
square inch of Indian land. How would this be
accomplished? Would these millions be
pushed forcefully into Bangladesh, kindling
high probability of war? Would they be thrown
into the sea? Or would they be locked in
massive detention centres for millions of
people, and for how long?

What does the future hold for the Bengaliorigin people of Assam? Those excluded from
the NRC will have the option to appeal to
Foreigners’ Tribunals (FTs). This is a frightening
prospect for them, because even much more
than the NRC, the FTs have operated in ways
which are openly hostile and arbitrary. The
presiding officers of FTs are often lawyers with
no judicial experience appointed with no
security of tenure by the state government,
who follow no due process, and are reportedly
driven by informal targets to maximise the
numbers of persons who they deem to be
foreigners.

The realistic probability is that in the end, they
would be allowed to live in India, but stripped
of all citizenship rights, of voting, owning land,
and social security. They would be a marked
people, powerless and without rights,
susceptible always to social violence and
intense state scrutiny.

There is also the enormous workload that the
appeals will engender. There are today 100
FTs. Suppose the government increases their
numbers to even 1000, which will be extremely
daunting. We observe that an average case in
the FT might take one year or longer to
dispose. I did a back-of-the-envelope
calculation that even if there are 1000 FTs
which decide one case every working day, it
would take more than six years for them to
decide 19 lakh cases. Given their actual rate of
disposal, it could take three or four times this
period.

Think then of the demand – and the promise
by Home Minister Amit Shah– of extending the
NRC to all of India. Think of this being done
with amendments to citizenship law which
accepts all undocumented immigrants as
Indians except those who are Muslim. Think of
throwing 180 million Indian Muslim people
into the vortex of human suffering caused by
the NRC and FT processes from which millions
in Assam have not emerged even after
decades. More than any other step that the
government might take in resolute pursuit of
its majoritarian agenda, this will mean the
destruction of the secular constitution of India.

Even more worrisome is that it is not just
people whose names are excluded from the
2
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The end of India as we know it, a country which
belongs equally to people of every faith.

Has the NRC process been in conformity with
the constitution?

***

To what extent has the judiciary succeeded in
either upholding, defending or allowing
erosion of constitutional processes and
morality?

This People’s Tribunal, with a Jury comprising a
galaxy of most respected judicial and legal
luminaries, writers, activists and academics,
aims to investigate the circumstances creating
and enabling the NRC process, the role of the
government and of the Supreme Court which
has been pushing this exercise, as well as
Centre’s proposed Citizenship Amendment Bill
and with the Foreigners Tribunal Amendment
Order, 2019 and the extension of NRC and
Tribunals to every state in the country.

What has been the human cost and could it
have been mitigated or avoided?
What are the implications if the NRC is
replicated in the rest of the country?
True justice is always tempered with
compassion. It is public compassion which has
been missing in both executive and judicial
decisions about the futures of millions of
hapless people of contested citizenship in
Assam. It is public compassion, and the pledges
of the constitution, which we seek to bring to
bear through the deliberations of this tribunal,
on the complex issues related to contested
citizenship in Assam, and the implications of
extending this process to the rest of India as
demanded by the ruling BJP and pledged by
Home Minister Amit Shah.

During the two-day People’s Tribunal, the Jury
will be presented with expert testimonies on
the various issues involved as well as
testimonies (in person and in video) of people
from Assam who are being impacted by these
processes.
The People’s Tribunal will not reflect on the
tangled and sensitive questions of the claims of
illegal immigration, or the legitimacy of the
demand for an NRC in Assam. It would not be
fair to pass any judgment on these questions
without listening carefully to the people of
various ethnic and linguistic backgrounds in
Assam.

The future of not just of millions of extremely
vulnerable people in Assam, living with
unabating fear and uncertainty about their
futures in a country which claims they do not
belong, hangs in balance. At stake also is the
survival of India’s secular democratic
constitution.

Instead, we request the esteemed members of
the Tribunal to please focus of these four
questions:
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What exactly is the National Register of Citizens? And why it is
contentious.
Ipsita Chakravarty
15 July 201937

What exactly is the National Register of
Citizens?
The register is meant to be a list of Indian
citizens living in Assam. For decades, the
presence of migrants, often called “bahiragat”
or outsiders, has been a loaded issue here.
Assam saw waves of migration, first as a
colonial province and then as a border state in
independent India.
The first National Register of Citizens was
compiled in 1951, after the Census was
completed that year. The Partition of the
subcontinent and communal riots had just
triggered vast population exchanges at the
border. Since 2015, the state has been in the
process of updating the 1951 register. One of
the stated aims of the exercise is to identify socalled “illegal immigrants” in the state, many of
whom are believed to have poured into Assam
after the Bangladesh War of 1971.
In 1979, about eight years after the war, the
state saw an anti-foreigners’ agitation.
Assamese ethnic nationalists claimed illegal
immigrants had entered electoral rolls and
were taking away the right of communities
defined as indigenous to determine their
political future. In 1985, the anti-foreigners’
agitation led by the All Assam Students’ Union
came to an end with the signing of the Assam
Accord. Under this accord, those who entered
the state between 1966 and 1971 would be
deleted from the electoral rolls and lose their
voting rights for 10 years, after which their
names would be restored to the rolls. Those
who entered on or after March 25, 1971, the

37

eve of the Bangladesh War, would be declared
foreigners and deported.
The National Register of Citizens now takes its
definition of illegal immigrants from the Assam
Accord – anyone who cannot prove that they
or their ancestors entered the country before
the midnight of March 24, 1971, would be
declared a foreigner and face deportation. This
means you could be born in India in 1971 to
parents who crossed the border in that year,
and still be termed an illegal immigrant at the
age of 48.

Why is the NRC being updated now?
The mechanism for detecting so-called
foreigners had previously been delineated by
the Illegal Migrants (Determination by
Tribunals) Act of 1983. This was struck down by
the Supreme Court in 2005, on a petition which
argued that the provisions of the law were so
stringent, they made the “detection and
deportation of illegal migrants almost
impossible”. The petitioner was Sarbananda
Sonowal, now chief minister of Assam.
That same year, the decision to start updating
the National Register of Citizens was taken at a
tripartite meeting attended by the Centre, the
Assam government as well as the All Assam
Students’ Union and chaired by then Prime
Minister Manmohan Singh. The court came
into the picture after a non-governmental
organisation called Assam Public Works filed a
petition asking that so-called illegal migrants
be struck off the electoral rolls. In 2013, the
Supreme Court asked the Centre to finalise the
modalities to update the new National Register
of Citizens. The project was launched in

Chakravarty, I., 2019. Explainer: What exactly is the National Register of Citizens? [WWW Document].
Scroll.in. URL https://scroll.in/article/930482/explainer-what-exactly-is-the-national-register-of-citizens
(accessed 9.2.19).
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earnest from 2015, monitored directly by the
Supreme Court.

“D” was placed next to their names in the
electoral rolls. It was reported that even “D”
voters who had fought cases and got their
names cleared in Foreigners’ Tribunals have
not been able to shed the tag because the
Election Commission’s software is not
sophisticated enough.

How do the authorities establish citizenship?
The mammoth counting process went through
several phases. First, there was data collection.
Most individuals applying for inclusion into the
NRC had to prove not only that their ancestors
had lived in Assam pre-1971 but also their
relationship with the ancestor. Then came the
verification process. Documents were sent to
the original issuing authorities while NRC
officials conducted field verification. Once the
data was submitted, the applicant’s blood
relations were plotted on a family tree.

How many people have made it to the NRC
so far?
Of the 3.29 crore people who applied, 2.89
crore people made it to the draft published on
July 30, 2018. But over 40.07 lakh were
excluded,
including army
veterans, government employees, families of
former presidents and Assam’s only woman
chief minister. There is no official communitywise or district-wise data. But anecdotal
evidence suggests Bengali-origin communities
wee overwhelmingly affected. All those left
out of the draft were told to make fresh claims
to citizenship.

Why is the process so contentious?
Bengali Muslims, the community most often
branded as illegal Bangladeshi immigrants, felt
they were put under greater scrutiny than
other groups. These fears were deepened with
the sudden appearance of an “original
inhabitants” category in 2017. Prateek Hajela,
state coordinator of the National Register of
Citizens, admitted that people internally
classified as original inhabitants faced less
scrutiny. It was rumoured that no Muslims had
been included in this category.

Over the past year, the NRC officials also
accepted objection forms which allowed
people to flag the inclusion of “ineligible
persons” in the register. On June 26, 1.02 lakh
applicants who had made it to the first draft
were told they had been included erroneously.
They also have prove citizenship all over again.

Then in March 2017, the Gauhati High Court
ruled that residency certificates issued by gram
panchayats could not be used as a link
document connecting people born after 1971
with their ancestors. This measure hit married
women the hardest. The Supreme Court later
overturned this decision and panchayat
certificates were allowed, provided they were
verified and submitted with additional
documentary proof. But only those women
categorised as “original inhabitants” and
relying on such certificates made it to the first
draft of the register, published on December
31, 2017.

The final list will decide the fate of more than
41 lakh people – a population larger than any
of the other North Eastern states, nearly as
large as Kolkata and roughly half the size of
Switzerland.

What happens to the people left out of the
final list?
Those who do not make it to the final list will
have to appear before the Foreigners’
Tribunals of Assam. These quasi-judicial bodies
were originally set up under the Illegal
Migrants (Determination by Tribunal) Act of
1983. The law has since been struck down by
the court but the tribunals persist, tasked with
determining whether individuals being tried
are foreigners and should be deported.

The second draft was published on July 30,
2018. It excluded 2.48 lakh “D” voters and their
descendants. D voters or doubtful voters are
people who had their voting rights suspended
by the Election Commission because their
citizenship was suddenly in doubt. The letter
1
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Several flaws have been identified in this
process, from the lack of legal aid to ex parte
orders declaring people foreigners without
even a trial. Tribunal members are pressured
to declare the maximum number of foreigners
rather than clear people of the charge. In
anticipation of a fresh rush of cases after the
final list, 1,000 more tribunals are being set up
across the state.

In the past, those deemed to be foreigners
have been transferred to detention centres in
the state. Till date, there are six across Assam,
carved out of local prisons. So-called foreigners
have languished here for years in a legal limbo.
While the Indian state has declared them
foreigners, there is no repatriation treaty
under which they can be deported to
Bangladesh.

What happens to those who lose cases at the
Foreigners Tribunals?

Last year, Assam also got sanction from the
Centre to build the first standalone detention
camp in the state, capable of housing 3,000
inmates.

Neither the state nor the Centre has clarified
what happens to those who lose their cases in
the Foreigners’ Tribunals, whether they will be
detained, deported or allowed to stay on
without the rights and privileges of citizenship.
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Reflections on the NRC
Mitra Phukan
5 September 2019
The National Register of Citizens is finally out,
after a long and tortuous journey. The
milestones along this route have already been
mentioned, and need no reiterating. It is
pertinent to note here that of the
approximately forty lakhs left out of the final
draft rolls, the number has come down to
19,06,657 people, out of the 3,30,27,661 who
had applied. This number is likely to go down
further, after appeals have been heard, for
which a period of 120 days have been given.
There was hope in civil society in Assam
that the NRC would bring some kind of closure
to a long and fractious dispute about identity.
The NRC has been awaited with mixed feelings,
anticipation as well as dread. And now that it’s
finally out, it has turned out that this, too, will
not be the final word in any way. Almost all
political parties, as well the powerful All Assam
Students’ Union, have expressed their
dissatisfaction with the document.
The issue of identity has been at the forefront
of life in Assam for decades now. Agitations,
movements demanding the ouster of people
perceived to be “outsiders” have led to many
street demonstrations, peaceful processions as
well as to terrible violence. The figure of 50
lakhs illegal immigrants who ostensibly lived in
Assam was believed in many quarters to be the
truth. Even the draft rolls put the figure at 40
lakhs. Now that it is less than half the original
figure, there is consternation on all sides,
especially, and sadly, those who were at the
forefront, decades ago, of the more muscular
and vituperative calls for ridding the land of
foreigners.
In most cases, it was
“Bangladeshis” whom they targeted. By this
was meant anybody with the markers of a
Muslim Bengali, even if he or she was very
much an Indian citizen. Migrants of Nepali
origin were viewed as a benign presence.
At the root of this of course was both a
linguistic and religious cause. Since much
`

before Independence, there was an antiBengali sentiment in greater Assam, which has
been a land of shifting borders. It would take
too long to go into the history of that here. Like
most things, there are justifications on both
sides. But today, the greater sentiment is the
anti-Muslim one. And when it comes to the
Muslim immigrant of Bengali origin, there are
all kinds of historical and social pulls, linguistic
and religious, that combine to make them a
hated “Other” for some people. Not, it needs
to be said, for all.
Almost two million people are now called
upon to prove their citizenship once more.
Among them are Hindus, Muslims, people of
Bengali as well as Nepali origin, as well as
Assamese, tribals as well as non tribals. IN a
land that has seen so much violence and unrest
in the recent past, where devastating floods
and erosions are an annual occurrence, where
development is badly lagging behind the rest of
the country, it is hoped that the end of this
entire exercise is over peacefully. We need to
move ahead, we need to tackle economic and
employment issues. The fear now is that the
State may descend into the spiral of unrest
again, which was so devastating in the past.
There is another point to be made here.
There is nothing inhuman, per se, in the
demand for an error free NRC, especially in the
light of the historical fact that many refugees
did come into the region during the creation of
Bangladesh.
There should be nothing
ambiguous about who a citizen is, who is not.
Certainly it does not come from a mindset of
xenophobia. And it is heartening to see that
among all the negative stories about the
hardships faced by people having to prove
their citizenships, there are also stories of
compassion and humanity. People, “sons and
daughters of the soil”, if you will, who have
come together spontaneously to provide
succour to those of limited means, of all
religious persuasions, who need to find the

correct documents, who need help in going to
the NRC centre. There has been legal and
logistical aid given.

5. Assam is a State of shifting borders.
Shillong, now in Meghalaya, was Assam's
capital for decades. Many people now in
Assam worked and studied there, and in
places such as Nagaland, Mizoram, NEFA (
now Arunachal Pradesh), all part of Assam
at the time. Their legacy data is difficult to
access. I myself know a person who finds his
name missing in the draft rolls because of
this. I believe there are many such.
6. Given the topography of this State, it is
unrealistic to base proof of citizenship on
documentary evidence only. Women,
especially, will be victims.

It is to be hoped that it is this spirit of humanity
that will win ultimately.
My take on the entire NRC exercise has been,
from the start, the same. In brief, these are
1. The National Register of Citizens cannot, in
practical terms, be an exercise that is
carried out in just one State of the country.
Assam is not closeted away from the rest of
the country. There are inward and outward
migrations happening all the time. How can
one take just one State and decide to base
citizenship on that. It is supposed to be
NATIONAL Register of Citizens. Not ASSAM
Register.
2. The whole process has been entrusted to
the bureaucrats of Assam. They are not
known for either their efficiency or their
honesty. How can they cope with a work of
such a sensitive nature, such magnitude?
They are being given huge powers, to
decide the fate of people.
3. The whole process is strange. One has to go
through some complicated legacy data. To
give my own example, I almost didn't make
the cut, because my late father worked and
voted outside what is now the State of
Assam before the cutoff year of 1971. His
property here was bought after 1971,
neither did I have his certificates. Luckily a
cousin rescued me and pointed me to my
grandfather's legacy data, His name figured
in the 1951 list. My own voting history in
Assam started after the cutoff year, and my
educational certificates are from another
State.
4. I was shocked to realize that having a
current passport or a Voter's Identity Card
is not a valid proof of citizenship. I still do
not understand why. After all, background
checks are always made while issuing
passports.

As things are playing out today, in practical
terms, matters have sometimes taken a very
inhuman turn. To make people rush off to
distant NRC Centres as very short notice for re
verification is cruel, especially given the
condition of floods at the time, and the levels
of poverty. There are reports of suicides
already, people whose names did not appear
in the draft rolls are suffering from depression.
I know how this feels first hand. The names of
my two sons were missing from the first Part
Draft Rolls. They were there in the final draft
rolls, but if I, an educated, empowered person
could feel that kind of insecurity in the interim,
I cannot even imagine what a person living on
the margins must be feeling.
Also, it worries me greatly that things seem to
be taking a communal turn. The Assam
Agitation was not communal. This time
around, the situation seems to be slowly
changing. Things have turned out to be much
more complicated than those who pressed for
the NRC ever envisaged. Obviously, things
have not been thought through. Not least of
this is ...what will happen to those whose
names do not figure in the NRC ? This NRC can
never be the final document proving
citizenship. It is too controversial, too full of
flaws. At most, it can be a base, on which to go
forward. And most urgently, the borders
should be sealed, as soon as possible.
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We stand today at a crossroads. We need to
choose the path ahead with care, with
humanity and fairness to all. This should
include both the indigenous people, whose
worries about being swamped by “Outsiders”
should be addressed, as well as those “Others”
also. Those who are perceived to be “Others”
but are genuine citizens should not be treated

as “Outsiders”. And those who are actually
illegal immigrants, should be dealt with
impartially, without religious or linguistic
considerations. Perhaps one way out is to
disenfranchise them, leaving their rights to
property and to work intact.
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Growing up Miya in Assam: How the NRC weaponised my
identity against me
Abdul Kalam Azad
23 September 201838

Nikhil Roshan

It has been more than a year since my threeyear-old son started attending preschool. Like
many other parents, I was nervous on his first
day—I was worried that he might not be able
to get along with his classmates—but as he
spent more time without us, I slowly felt pride,
and then happiness. That first day, when he
came out through the preschool’s narrow gate,
his eyes were teary and he looked frightened. I
hugged him. His tears disappeared soon, and
he began telling me about his day.

38

He has settled down now. He has many friends.
Every day, he has a new story to tell. In the
living room of our rented house he often plays
with our landlord’s young daughter. They
sometimes sing together: “bilote halise dhunia
podumi phool”—In the pond a lotus sways. I
never
had
the
flawless
Assamese
pronunciation that he has already acquired in
the first three years of his life. Listening to him,
I feel immensely proud.

Azad, A.K., 2018. Growing up Miya in Assam: How the NRC weaponised my identity against me [WWW
Document]. The Caravan. URL https://caravanmagazine.in/politics/growing-up-miya-in-assam-how-the-nrcweaponised-my-identity-against-me (accessed 9.2.19).
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But when I look at him, I also feel immense
fear.

a better Axomiya then anyone else, whose
identity cannot be questioned by anyone. I
learned the language. I imbibed the cuisine. I
immersed myself in the tunes of Bihu songs. I
did not realise when this became my life’s
biggest mission—from my classroom to my
workplace, from my emotions to my
imagination, my focus was to be Axomiya.

I am reminded of my own childhood. My father
never told me that the world outside his
warmth and protection would be hostile to me.
This only became apparent to me when I first
visited Guwahati. It was here that I first
realised that I have another identity, a
subordinate identity—I was a miya, a Bengaliorigin Muslim, seen in Assam as an outsider, a
suspected Bangladeshi.

But every so often, I would be reminded that
my efforts to be Axomiya were not enough. My
accent was not pure—I was reminded that the
dialect I spoke at home was filthy. I was warned
that my lungi could not be a part of Axomiya
identity. I was reminded that my ancestors
were not the sons and daughters of this soil.

Every year, a large number of people from my
native place in Barpeta district of western
Assam migrate seasonally to Guwahati to work
in various unorganised sectors. When I was 14
years old, I went to see the city and write a
homework essay on how I spent my summer
break. Late one afternoon, my uncle Sirajul
Haque and I were waiting to cross a busy road
in Guwahati’s Lalganesh area. My uncle, who
was then in his forties, had not been keeping
well for two days, and had been unable to ply
his rickshaw.

Sometimes these warnings were violent—
either verbal or physical—but sometimes, they
were devoid of any action. I studied law for a
few years at Assam University in Silchar,
although I was unable to complete the course
due to financial constraints. Silchar, a town in
the Barak Valley, is known as the heartland for
Bengali nationalism in Assam. One day, I met
an Assamese senior in the hostel. We
introduced ourselves. When I told him where I
lived—an address in the Barpeta district—he
nonchalantly replied, “Oh, tumi Miya?”—
You’re a Miya? When I said yes, he silently
walked away down the stairs, as if
uninterested in talking to a Miya. I could not
move for a few moments. I never had the
courage to talk to him again.

A group of young men stood nearby. They
asked him to help push start a vehicle. My
uncle began telling them about his health. The
words had barely left his mouth when the
young men began cursing at him. They called
him “Kela Miya” and “Bangladeshi” while
kicking him. My middle-aged uncle pleaded for
mercy with folded hands, but the young men
did not relent. I was scared and fled the scene.
I ran down a dark lane and disappeared,
reaching the rented tenement where we were
staying. Uncle also returned after a while. He
didn’t go to the pharmacy. As my other
relatives prepared the evening meal, he lay in
one corner and would not speak to anyone. He
could not eat properly. I also kept quiet, did not
tell anyone about the incident. I could not
sleep that night. Whenever I closed my eyes,
the image of my uncle played again and again,
like a motion picture.

I often wonder what makes him—and others
like him—so powerful, and me so vulnerable. I
ask myself why I felt subordinate in the first
place. Why did I not revolt against the young
men who punched my uncle? Why didn’t I kick
them back? What made me think the quality of
their Assamese accent, the language and
culture they possess is superior? What
compelled me to think that without imitating
their way of life, I could not be a dignified
Assamese? Why can’t my accent, my dialect,
my costume and culture be the part of the
greater Assamese identity?

I came back to my village with a heavy heart. I
could not write that essay. For some reason, I
resolved that day that I would continue to
study, at any cost. I wanted to be Assamese—

The answer lies in the century-long histories of
oppression, persecution and production of
1
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unlimited fear. Miya Muslims like me are not
part of the Assamese vision, which begins and
ends with the indigenous Axomiyas. Though
we have been living and working on this land
for centuries—often for the so-called
indigenous Axomiyas—we are not to be
allowed in. This xenophobia has been
formalised in the National Register of Citizens,
which threatens to delegitimise any person
who cannot prove their credentials to the
satisfaction of the Axomiya state. It has
weaponised all aspects of our identity, using
them to keep us out of our own state and
nation.

would call out my name in his loud voice,
telling me to come to his house, or he would
sail his banana raft across the water to come to
ours. We would discuss the progress of their
cases. In these conversations, he would appear
confident in his ability to prove his Indian
nationality. But I could see the fear and anxiety
on his face.
One Monday, both my uncles went to the
Foreigners
Tribunal
at
the
district
headquarters to face trial. While they were on
their way back, the elder brother suddenly
collapsed from a stroke. He died before he
could be taken to the hospital.

*

This is the cost my uncle paid to defend his
Indian citizenship—the life of his elder brother,
then five bighas of land, which he sold to cover
the court expenses. After his brother’s death,
my uncle also became responsible for four
more family members. He risked the abuse of
being called a Bangladeshi once again, and
went back to Guwahati to pull a rickshaw so
that he could feed his family.

My uncle, who was abused by the so-called
sons of the soil, has lost his soil to the erosion
of the river Beki, one of the ferocious
tributaries of the mighty Brahmaputra. Every
year in Assam, thousands of people living on
the chars—riverine islands—and along river
banks, mostly Miya Muslims, get uprooted
because of erosion. The Brahmaputra and its
tributaries swell during the rains, swallowing
parts of the chars and leaving their residents
with no choice but to move inland. In any other
part of the country, the victims of such erosion
would be likely to receive compensation and
rehabilitation from the government, or at least
ask for it. In 1995, my uncle lost his land to the
river and shifted to our village, hardly three
kilometres from his previous home. Instead of
a rehabilitation grant, he was served a notice
by the Foreigners Tribunal, asking him to prove
his Indian nationality.

My uncles are not my only relatives to be
labelled D-voters. In 1997, nearly four lakh
people across the state—mostly Miya Muslims
and Bengali Hindus—were marked D-voters.
Two members of my extended family made
this list—a widowed aunt, and another uncle.
My aunt became a widow at a very early age.
She had a tough time looking after her five
minor children. Being designated a D-voter
increased her vulnerability, but her
indomitable courage and resilience helped to
look after the family with her meagre income
from labouring in the fields. My “doubtful”
uncle has a master’s degree in economics from
Gauhati University and teaches in a
government school. During elections, he would
perform the duty of a presiding officer, even
though he was barred from exercising his
voting rights for almost two decades.

He was not the only person in the family whose
identity fell under suspicion after they moved
inland. His elder brother, who also settled in
our village along with him, was marked a Dvoter—a “doubtful” voter, suspected of being
an illegal Bangladeshi immigrant and required
to prove his identity before the tribunal as well.
Though our village is hardly seven kilometres
from the district headquarters, it still does not
have access to all-weather roads. Throughout
the summer and monsoon months, our houses
remain surrounded by water. Often, my uncle

“D” is not the only category that haunts my
family members and me. A few years ago,
personnel from the Assam Police’s border
unit—which has over four thousand members,
who have the power to ask anyone to prove
2
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their identity as Indians, and to refer any
citizens to a tribunal—raided a rented house in
Guwahati’s Dhirenpara neighbourhood, where
residents of my village, who had travelled
there to work in the informal sector, were
staying. The police asked for their citizenship
documents, noted down their names and
addresses, and took impressions of their
fingerprints on blank papers. After almost a
year, they started receiving notices from the
Foreigners Tribunal, asking them to prove their
citizenship. Among those who received these
summons were two of my uncles, and one
cousin, who sells jhaalmuri—a type of rice
puff—on the streets in Guwahati. My relatives
were able to successfully defend their
citizenship, but I cannot forget the looks of fear
on their faces when they first received the
notices.

not by judicial officers, but by mostly lawyers
appointed as members of the tribunal on a
contractual basis. There are a hundred such
tribunals operating across the state. Their
members are appointed by the government,
remunerated by the government, appraised by
the government, and if found unsatisfactory,
shown the door by the government. In 2017,
19 members of the tribunals were removed
from office. It has been reported that these
members were removed in part because they
did not declare enough people “foreigners,” as
the border police that referred these cases had
claimed they were.
According to government records, over ninety
thousand people have been declared
foreigners, of which more than twenty-six
thousand cases were decided by ex-parte
decree in the absence of the respondents.
Nearly a thousand of them are being held in six
makeshift detention centres, housed inside
jails across the state.

Compared to many others, my family members
were fortunate. Even aside from the D-voters,
nearly 2.5 lakh people in the state—most of
them poor like my uncles and cousin—have
been referred to the Foreigners Tribunals
under suspicion of being illegal immigrants
from Bangladesh. There are cases where
government officials, including those from the
army, the air force, the border security forces
and the police, as well as schoolteachers, have
been suspected and referred to the tribunal.
There are cases where one person has been
referred to the tribunal several times, even
after the same tribunal declared them an
Indian citizen. The border police is never held
accountable for such errors, or for inflicting
this burden on citizens—it does this work with
absolute impunity, guaranteed under the
draconian Foreigners Act of 1946.

I visited several of these jails. I went to the
detention centres as part of a research
contingent—in January this year, the activist
and writer Harsh Mander, then the special
monitor of the National Human Rights
Commission, invited me to join an NHRC
Mission to examine the due process through
which a person is sent to a detention centre,
study the centres, and assess the human-rights
situation of the detainees.
Over these visits, the little hope I had
remaining turned into despair. The detention
centres are nothing but sections within district
jails that have been cordoned off to house
those who have been declared foreigners. The
detainees are not allowed any formal
communication with their relatives. The
detainees do not have access to legal recourse
such as appeals—the tribunals do not hear
appeals, so the detainees can only file costintensive writs in the high court or the
Supreme Court. Inside the detention camps,
they live as convicted criminals.

The tribunals themselves have become houses
of horror for Miya Muslims and Bengali Hindus.
The institution is supposed to deliver justice,
but has in reality worked like a slaughterhouse,
snatching the citizenship and rights of rightful
residents of Assam. Like the border police, the
tribunals are a one-of-a-kind system, plying
only in Assam. The quasi-judicial body hears
the cases of people whose citizenship is
doubted by the state. The cases are decided

At a camp in Kokrajhar, I met an elderly woman
detainee, who couldn’t stand straight. With
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her half-bent body, she crawled towards me,
and tried to touch my feet. I stepped back. She
rolled on the floor of the camp and began
howling, with what seemed like all the might of
her skinny body. She begged me for death—a
mercy death.

change. My confidence was bolstered by
various details that I was privy to—for
instance, the mother of the four-year-old child
was neither a Miya nor a Bengali Hindu, she
belongs to the so-called indigenous Muslim
community, a khati—pure—Axomiya. I was
sure that my chief minister, Sarbananda
Sonowal, who has built his political career on
the campaign platform of protecting the rights
of indigenous Assamese, would not tolerate
this gross violation of their human rights.

I met a woman whose four-year-old son lives in
the camp with her. She told me that when she
was brought to the detention centre, he was
14 days old. Since then, the boy hasn’t seen the
world outside the four walls of jail.

But I was wrong again. Mander submitted the
report to the NHRC, detailing the inhuman
conditions of detainees and the procedural
drawbacks of the process, as well as suggesting
remedies. The NHRC—the highest quasijudicial body in the country, which is mandated
to protect the human rights of every individual,
especially disadvantaged groups such as
women, children and minorities—did not
respond even after repeated follow-ups. This
forced Mander to resign from the position of
special
monitor.
He
wrote
a
compassionate essay calling the detention
centres “the dark side of humanity and
legality.”

In the Goalpara detention centre, there were
more than fifty actual Bangladeshis. Their
circumstances showed how little concern the
state has for those it deems foreigners. Some
of the people we met had been there for nearly
a decade, with little or no contact with the
outside world. One of the detainees showed
me a torn piece of paper with a Bangladeshi
phone number. He had memorised the
number five years earlier when he was first
brought to the centre, and had now scrawled it
on the paper, in the hope that he would one
day get to call his family and inform them of his
whereabouts. While my community is abused
as illegal Bangladeshi on a daily basis, while
lakhs of us are stripped of our citizenship
rights,
thousands
arbitrarily
declared
foreigners and hundreds detained, actual
Bangladeshis are dying to go back to their
country. The government is taking no steps to
make this happen.

After I returned from the detention centre, the
innocent face of the boy continued to haunt
me for a long time. Even now, I imagine my son
in his place. The very thought sends a shiver
down my spine.

In June, four special rapporteurs of United
Nations Human Right Council wrote a letter to
the ministry of external affairs, expressing its
alarm and concern at complaints it had
received about the exclusionary measures
being taken by the NRC authority and the
Election Commission. The measures, it feared,
would exacerbate the discrimination faced by
Miya Muslims and Bengali Hindus, “who may
wrongfully be declared as ‘foreigners’ and
consequently rendered stateless” or deprived
“of the right to political participation and
representation.”

I tried thinking of my visit as a privilege. After
all, I had a firsthand experience of the horrors
that people from my state were being
subjected to. I became hopeful. I worked to
document every important detail, so that
when the report went to National Human
Rights Commission and subsequently to my
government, it could result in some positive

The letter cast the national spotlight on the
NRC process. National and international
media, which had so far paid little attention to
the issues and concerns of Miya Muslims such
as myself, began giving us coverage. No doubt
there were issues—a community, many
members of which have lived in Assam for
generations and have done everything within

*
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their power to assimilate into Assamese
society and culture, was referred to simply as
“Bengali,” either Muslim or Hindu.
Nevertheless, these stories highlighted the
plight of the Assamese speaking Miya Muslims,
especially the role of foreigners tribunal and
border police, or the pathetic conditions of
people living in the chars of Assam.

accuse me of not being sensitive to the
“threat” they are facing from the supposed
large-scale migration from Bangladesh. I
almost want to feel this threat, but when I look
back at my life, I realise that this threat is me—
a Miya.
I think of my mission to be called Axomiya. If I
lay claim to Srimanta Sankardev, the architect
of modern Assamese society, if I prefer
organising Bihu over an Eid mehfil—we
stopped celebrating the Bengali New Year over
a century ago—if I feel proud when my son
sings the songs of the revolutionary Assamese
cultural icon Bishnu Rabha, then what threat
do I carry? Why do the Assamese chauvinists
question my identity despite me having a
history of five generations living in this land?

I expected that this would help bring some
justice to the people fighting the biased
tribunal and languishing in detention centres
across the state. But the Assamese nationalists
had a different plan. A counter-campaign soon
ensued in Assamese media, accusing an
imaginary vested interest group of acting
against the interests of the state, and attacking
human-rights workers such as Mander for
attempting to throw a spanner into the works
of the NRC.

I realise that my Axomiya qualities do not
matter. What matters is that I am not them.
They are not concerned about deporting illegal
immigrants. The “threat” is not about a threat
to the Assamese language or the culture—
Miya Muslims like me are a threat to their
privilege and supremacy.

An error-free NRC is not the demand of only
the so-called Assamese nationalists, but also
for a Miya like me, whose Assamese identity
has always been under question. In July 2010,
along with three others, my wife’s nephew was
killed in police firing. They were protesting
against the pilot project of the NRC being
conducted. One of the columns in the form led
to much anger as it asked for the country of
origin. They were demanding an error-free
NRC. My community viewed the NRC—a
document that would officially grant us our
identities—as a weapon to fight the
humiliation and persecution we faced.

I do not know how to explain to them how I feel
when I see my mainstream Assamese friends
and their children being included in the NRC
without having to produce so much as a
document, while our credentials are examined
thoroughly. If the NRC process is a test and
everybody consented to participate, why is
there not a level playing field?
Even our supposed allies appear not to
understand. During the Assam Agitation in the
1980s, when the demand to update the NRC
became a point of fierce contention, Hiren
Gohain was one of the few intellectuals who
described the agitation as hollow. An
outspoken public intellectual, Gohain is also a
fierce critic of the BJP’s majoritarian rule. But
even he couches his descriptions of the
suffering of Assam's Muslims with the
terms “seems” and “maybe.”

This belief was systematically destroyed as
dozens of exclusionary filters were put into the
updating process, including the clause of the
so-called “Original Inhabitants” to exclude
Miya Muslims and Bengali Hindus. The issue of
D-voters could have been solved along with
the NRC updating process, but excluding the
descendants of people deemed foreigners by
the tribunals has created more problems.
When someone raises these questions against
these exclusionary and discriminatory
processes, they become anti-Assamese even in
the eyes of the so-called liberal Assamese
intellectuals. My liberal Assamese friends

Although he said in an interview with Al
Jazeera that everyone who came to Assam
before 1971 should be termed natives of this
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land, Gohain clarified many things for the
people of Assam, especially Miya Muslims, in a
recent Assamese-language article. He gave us
a suggestion, saying that Miya Muslims
“should not forget that seeking safety from
platoons of police and CRPFs is delusional.
Their safety and the preservation of their basic
day to day life is chiefly dependent on the trust
and goodwill of the indigenous people.”

protection. Gohain is not just another
intellectual— for our community, he was the
epitome of courage and struggle. When he
suggests that we not seek protection and
justice from the state and surrender before the
supremacy of indigenous people, I understand
why thousands of my community members
massacred in Nellie, Nagabanda, Chaolkhuwa,
Bahbari, and Khagrabari did not get justice.

If I understand him correctly, I must console
myself that my self-respect, my pride of being
Assamese, or even my mere existence in this
part of the world, is not only dependent on the
trust and goodwill of the indigenous Assamese
people but also on their kindness and grace. If
the indigenous people do not trust us, Gohain
appears to be saying that the world’s largest
democracy cannot provide us security or

Gohain's words, though hurtful, have a kernel
of truth—I no longer trust the state to accept
that I am Axomiya, to protect my rights. But I
will survive. Swallowing abuse and humiliation
has made me resilient. I have learnt how to live
like a second-grade Axomiya. I only wonder
how to prepare my three-year old son.
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Contextualising Citizenship in Assam
Neera Chandhoke

In order to understand where we are in the
present we need to know where we have come
from, and how we have arrived at the present
moment.
Historical
understanding
is
indispensable to make sense of what is
happening today in Assam.
The History of Migration
One of the major reasons for conflict in Assam
and in the North-East in general is traced to
migration. In the nineteenth century the
British discovering in resource-rich Assam coal,
tea and oil, imported Hindu residents of Bengal
to work in the offices of the Tea Gardens, of the
government and of the oil and coal industry.
At the same time the colonial government
encouraged Bengali Muslim peasants, who
were experienced in the art of river-side
farming, to settle along the river and cultivate
land. The colonial policy of resettling people
from overpopulated Bengal in a land surplus
and resource rich land, resulted in waves of
settlement by Bengali speaking people.
By the beginning of the twentieth century nonAssamese formed a substantial part of the
population in the state. The British had
introduced Bengali as the official language of
the region from 1837 to 1873. The
consequences of linguistic domination were
serious. Bengali became the language of
opportunities, access to education and jobs,
and official policy. The Assamese language
began to be treated as an offshoot of Bengali.
This caused resentment among the Assamese
intelligentsia and the middle classes, wo felt
that their own language and culture was
sidelined.
By the beginning of the twentieth century,
Assamese Hindus launched a series of
initiatives to recapture their linguistic and
cultural inheritance. In 1903 the formation of
the Assamese Association was to become the
`

fulcrum of Assamese identity and nationalism
among the middle classes. The association
gave voice to the middle classes, and
effectively articulated their aspirations and
their grievances.
Other organizations that were to prove
politically significant in Assam later were set
up, for example student associations. The first
student association was formed in 1916: the
Assam Chattra Sammilan. The other landmark
in the formation of cultural politics was the
establishment of the Assam Sahitya Sabha in
1917. Intellectuals began to write and speak in
Assamese. The net result was the
consolidation of resentment against the
Bengali language. Linguistic assertion became
the linchpin of Assamese identity.
Bengal was divided in 1905, and Assam was
brought under East Bengal, a region that was
dominated by the Muslim community. Even
when Bengal was reunited in 1911, Assam
continued to be attached to Sylhet district. The
relationship between Hindu and Muslim
communities, defined by friction and
apprehension, worsened by the census of 1931
that created considerable panic among the
population.
It carried a report by the Census Commissioner
of Assam, C.S Mullen. He reported that one of
the most important events in the province in
the last 25 years, an event that would in all
likelihood affect the whole future of the
people, and destroy society more surely than
the Burmese invasion of 1825 had done, was
migration.
The whole structure of Assamese culture and
civilization has been the invasion, he wrote, of
a vast hoard of land-hungry Bengali’s mostly
Muslims from East Bengal about half a million
of them. It is sad but by no means improbable,
he continued, that in another 30 years Sibsagar

district will be the only part of Assam in which
an Assamese will find himself at home.

The new cut-off date catapulted major
protests by student organisations, some old
and some new-the All Assam Students Union
[AASU], the Assam Sahitya Sabha, a regional
party called the Purbanchal Lokha Parishad
and a social group which called itself the Ahom
Jatiyathibadi Yuba Chatra Parishad.

This sentence, which was part of a larger and
highly inflammatory paragraph, contributed to
the construction of a siege mentality among
the Assamese. Historians have argued that
census reports issued by the British, and the
strong tendency of colonial officials to see
Hindus and Muslims as two antagonistic
communities always at war with each other,
are the basic reason for the partition of India
and recurrent communal riots in India. The
paragraph bears witness to the argument.

By 1979 the cauldron of generalised
discontent, with what was seen as cynical
politics of the central government, boiled over.
The immediate cause was the by-election in
Mangaldaoi parliamentary constituency where
the sitting M.P, Hiralal Patwari, had died. In
February 1978 the election commission
discovered that large numbers of immigrants
were included in the electoral rolls in
Mangaldaoi, a constituency that had
substantial number of settlers from East
Bengal. The chief election commissioner
decided that migrants would be included in the
voters list. When the election commission
announced that polls would be conducted on
the basis of the 1976 electoral rolls, 4 student
organisations met, formed the Gana Sangram
Parishad and announced the commencement
of the anti-foreigner agitation in Assam.

Throughout the first half of the twentieth
century, antagonism marked the relationship
between the Assamese speakers and Bengali
speakers. In 1947 the problem exacerbated.
Hindus migrated from East Bengal, the eastern
wing of Pakistan, to the Southern Assam
districts of Cachar, Karimguj and Hailkandi. This
added to the litany of grievances of the
Assamese. After 1947 the economic condition
of Assam declined, for one it had lost access to
the Chittagong port that had gone to Pakistan.
The Assamese literary and cultural elite
concentrated on defining the state as
Assamese, laboured to ensure that Assamese
became the official language of the state, and
that it was also the language of instruction. In
1960, despite linguistic diversity, Assamese
became the official language of the state.

On 6 November 1979, a large rally was
convened in Guwahati, and four days later
large numbers of people courted arrest.
Schools and colleges were closed, and office
staff also struck work and courted arrest.
Volunteers blocked the supply of oil from
Noonmati Oil Refinery, and more and more
people joined the movement. Political parties
were asked to boycott the elections. Though
the movement ostensibly spoke of the values
of constitutionalism and citizenship, the subtext carried highly volatile terms such as
foreigners and Bangladeshi immigrants.

The process of migration from East-Pakistan
accelerated in 1971 when the Government of
Pakistan clamped down on East Bengal.
The Indian Citizenship Act 1955 for the
Northeast had fixed the date of citizenship as
26 January 1950. But after the 1971 war, the
date for legalizing immigrants and granting
them citizenship was fixed at 25 March 1971.
The Indian Prime Minister, Ms Indira Gandhi
agreed with the P.M of Bangladesh Sheikh
Mujibur Rahman, that Bangladesh would not
take back immigrants who had come to India
before the independence of the country.
Resultantly India committed that the
government would accept them as citizens.

The leaders of the movement claimed that
though 31 to 34 per cent of the population in
1971 were foreigners, they were still included
in the electoral rolls. The AGP demanded that
all immigrants from East Pakistan, and now
Bangladesh, should be deported on the basis of
the Indian Citizenship Act of 1955 for the
Northeast. A National Register of Citizens
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should be updated on the basis of the act. Two
constituents of the coalition of organisations
spearheading the movement spoke of
secession: the Ahom Jatiyatibadi Yuba Chattra
and Purabanchal Loka Parishad. The former
was to develop into the United Liberation
Front of Assam or ULFA.

One of the deadliest communal riots in the
country took place in the state in 1983 over
precisely this issue. This was at the time a
student led movement against ‘foreigners’ had
gained traction. A massacre took place in a
cluster of 14 villages around Nellie situated in
central Assam district Nagaon. Estimates hold
that 1600 to 2000 people were brutally
murdered. Unofficial estimates tell us that the
figures were much higher. Most of the victims
of senseless violence were Muslims, originally
from Mymensingh in East Bengal. In 1947 a
referendum had been held in Mymensingh to
determine whether the residents wanted to go
to Pakistan or stay in India. Though a
substantial number of people voted to join
Pakistan, a slice of Mymensingh remained as a
part of Assam.

On 8 June 1979 the All Assam Students Union
sponsored a 12-hour general strike in the state
and along with the Asom Gana Parishad, which
was a coalition of political and cultural
organisations, asked the authorities to detect,
disenfranchise and deport foreigners. The two
organisations proceeded to coordinate
resistance across the state. The initiative was
backed by unprecedented support from
society. Protestors picketed government
offices, and went on strikes as a form of civil
disobedience. The movement called for a
boycott of forthcoming Parliamentary
elections in 1980, and the Assembly elections
in 1983. A series of negotiations with the
central government followed.

Though large numbers of Hindus had migrated
from the region to India in 1947, Muslims who
had migrated even before the Partition of India
were identified and viciously done to death in
Nellie. The immediate cause for the massacre
was the refusal of the people living in the
cluster of villages surrounding Nellie to boycott
forthcoming state elections. The leadership of
the student movement (1979 to 1985) had
called for the boycott of national elections in
1980, and state elections in 1983. The villagers
had good reason to ignore the call, the
Assamese take their vote very seriously. Huge
numbers of people in the state have been
targeted as migrants from the region of
formerly undivided Bengal, subsequently East
Pakistan and [after 1971] Bangladesh.
Therefore, the only way members of a
beleaguered community can establish their
credentials as citizens of India is by protecting
their documents of residence, and by ensuring
that their name is on the voters list. In 1983 in
Nellie, thousands of people were murdered in
the most gruesome ways because they were
identified as illegal immigrants and because
they refused to accept the boycott.

Over time the movement resorted to everyday
violence, and bomb blasts became the order of
the day. AASU refused to accept the new cutoff date of 1971 as agreed upon by P.M., Indira
Gandhi and Sheikh Mujibur Rehman. In 1982
elections were declared to the state assembly
by P.M Indira Gandhi’s government despite
massive resistance from the AASU and other
student groups. Activists asked the people to
boycott the elections because the electoral
rolls had not been revised. AASU leaders were
arrested and the people decided to boycott the
elections. With the announcement of the
elections to the state assembly the movement
escalated and swelled. Large contingents of
paramilitary forces were dispatched to Assam.
Violence however did not abate. Bridges over
the river Brahmaputra and its tributaries were
burnt, schools were set on fire, people were
killed in police firings and the election became
a battle between the police and the people,
and between different religious groups in the
state.

The Assamese poet Uddipana Goswami asks a
heartrending question in her poetry. “How
does a river die, a river like Rangi?/Do you have
to dam her, drain her, dig her/In order to kill
9
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her?/Do you need to tell her she is no
more/Your mother, lover, sister, friend? Or do
you like the ancient king choke her/With the
blood of a thousand foes?”39 Goswami
subverts the romance of the river, she makes it
bear the burden of innumerable bodies, of the
dead who no longer live merely because they
wanted to live on and work on a piece of land
where they had mixed their labour, because
others lusted after that land, and because land
around which identities are constructed and
harnessed, is the paramount bone of caste and
communal contention in modern India.

of violence in India, perpetrated upon victims
for reasons that are completely unjustifiable.
A Transitory Peace
In 1985 the Assam accord crafted by P.M
Rajeev Gandhi’s government established the
criteria, strategy and structure for the
foreigner issue. The parties to the agreement
were the central government, the Assam
Government and the All Assam Students
Union. The accord sought to address the
immigrant issue from Bangladesh, establish
constitutional safeguards for citizens, and
provide economic incentives for growth. The
Accord between the AASU and the Rajiv
Gandhi government established that migrants
coming to India from East Pakistan before 1
January 1966 would be formally made citizens,
those who came after this date till 24 March
1971 would be disenfranchised for 10 years,
and those who came after 25 March 1971
would be expelled and their names deleted
from the electoral rolls. There was some
disagreement on the procedures to detect
foreigners and deport them.

In the aftermath of one of the most serious
communal riots in postcolonial India, in Nellie,
P.M Indira Gandhi and President Giani Zail
Singh visited refugee camps and promised
compensation and an investigation into the
violence. The compensation was a mere
pittance, Rs 5000 for the next of kin of the
deceased, Rs 3000 for the injured and two
bundles of tin sheets to rebuild their burnt
homes. The compensation reached the
intended beneficiaries much later. As has
become normal in the case of communal riots
in India, the police filed charge-sheets only in a
minority of cases defined by the filing of First
Information Reports. None of those chargesheeted were prosecuted. It is obvious that the
authorities had declared an informal amnesty.

The negotiations were carried on in the
shadow of disruptions, strikes and civil
disobedience, all of which bore testimony to
the power of the AASU, which bordered on
ethnic chauvinism.

In July 1983, the Commission of Enquiry on
Assam Disturbances (The Tiwari Commission)
was set up to investigate the matter. It
submitted its 600-page report to the state
government in May 1984. The report was
never tabled in the assembly. Some civil
society organisations and sections of the media
managed to access the report, which
reportedly held that the government had
enough information about an impending
attack on Muslim villages. Subsequently
criminal cases were filed in the High Court and
the Supreme Court, but they were dismissed.
Nellie symbolized one of the most barbaric acts

Subsequent Developments

39

http://kindlemag.in/guns-ocassional-musicfemale-poets-northeast, July 22, pg 5

In 1986, India’s citizenship act was amended to
include the provisions of the Assam accord.
Elections were held and the movement was
transformed into a political party which won a
majority of seats and formed the new state
government. The Indian Parliament had passed
the Illegal Migrants [Determination by
Tribunals) act 1983, wherein tribunals were to
be established to determine fairly the question
of whether a person is an illegal immigrant, so
that the government could expel them. The
date for establishing citizenship was set at 25
March 1971 when the Pakistani army had

Rini Burman, 2014, ‘Guns with Occasional Music:
Female Poets from the Northeast,
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cracked down on East Pakistan propelling
major migration. Therefore, all migrants
before the date are held to be citizens because
Bangladesh does not take responsibility for
them. After 25 March 1971, they will be
treated as non-citizens. This tribunal was
scrapped in 2005.

have committed suicide, some have been
harassed by the border police, and others held
in morbid detention centres that lack basic
amenities. What is more troubling is that the
reinvention of the NRC unleased another wave
of hatred and violence in Assam.
On 7 April 2019 Shaukat Ali, a 68-year old
Muslim man in the Bishwanath Chariali area of
Assam, which is part of the Tezpur
constituency had stepped outside his eatery at
3 p.m for namaaz. He was surrounded,
attacked and thrashed by a mob. The small
eatery that he owned and ran was vandalized.
The mob forced him to eat pork which is
against his religious beliefs. His only crime, if
we can call it a crime, was that he was selling
beef. Newspapers and television channels
carried the disturbing and haunting picture of
Shaukat Ali forced into a puddle of slush,
harassed, woe-begone, encircled by a mob
drunk on power, his white beard bedraggled;
his body and mien sadly stripped of dignity that
is the due of every human being whether or
not she is a citizen of India. The crowd kept
haranguing him, asking him whether he was
Bangladeshi, and whether his name was or was
not in the National Citizens Register. This is
what the alignment of the rights of citizens
with the majority, and the non-alignment of
these rights with minority religious identities,
has done to our own people.

This brings us to the NRC. In 1951 a National
Register of Citizens for the Northeast had been
enacted by the Government of India. It was
revived after the Assam Acord in 1985.
In December 2014 a number of petitions
before
the
Supreme
Court
sought
implementation of the main clause of the 1985
Accord, that is the detection of foreigners and
the deletion of their names from the electoral
rolls of Assam.
A two-judge bench of the Supreme Court,
Justice Rohinton Fali Nariman and Ranjan
Gogoi ordered that the National Register of
Citizens (NRC) should be updated and began to
monitor the process of updating the register.
The state coordinator for the NRC Prateek
Hajela was appointed to keep the Court
informed of the progress of the exercise which
involves 3.29 crore people. They had to fill in
forms and submit elaborate documentation to
establish citizenship.
The problem is that the principle of detection
and detention is being implemented after
almost three decades, and people are asked to
produce papers which they may not possess.
Most of the residents are poor and nonliterate. They have often lost their papers
during natural calamities such as floods that hit
their homes and workplaces. The updating of
the NRC by a government that openly espouses
majoritarianism has bred fear. Some people

There was a time when citizenship was based
on inclusion. Today we have to present proof
that we are citizens of India. This seems to be
an essential precondition for inclusion. Those
who cannot do so for perfectly understandable
reasons are excluded. This bodes ill for the
body politic.
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Citizenship in India and Assam
Working paper for Session 1 of Contested Citizenship in Assam: People’s Tribunal on constitutional
processes and human cost40
Mihika Chanchani, Varna Balakrishnan and Niyati Sharma

One of the most central aspects of the NRC is
its impact on the understanding of citizenship
in India. The NRC, although only applicable in
Assam for now, has embedded within it a
reimagination of who is an Indian citizen and
how they must prove this. It embodies a move
away from the holistic all-encompassing
foundations of citizenship enshrined in the
constitution to a system that is exclusionary
and imposes the burden of proof of
membership to the nation on ordinary people.
Although the process of changing the nature of
citizenship for Assam began many years ago,
its culmination in the NRC will render a
potential 4 million people ‘stateless’41.
This background note attempts to briefly trace
the evolution of citizenship in India, and
specifically in Assam to understand how the
NRC process has caused a re-imagination of
citizenship. It will first trace the changes in
citizenship in India through the various
amendments to the Citizenship Act, 1955.
Then we will look at how citizenship was
shaped in Assam and the opposition to the
Citizenship Amendment Bill, 2016. Finally, we
will look at the idea of an ‘illegal migrant’ in
India and how that has caused the implications
for ordinary people.

Evolution of citizenship in India
Citizenship has been central to the
understanding of a nation-state from its very
inception. Citizenship or the lack thereof
created the boundaries within which social and
political life is governed. Everything from who
was awarded protection within the State, to
how different entities within the State would
interact with one another, and whether a
40

particular State was responsible for the wellbeing of a person would involve a question of
that person’s formal relationship with the
State, their citizenship. Historically, citizenship
was a mark of belonging and commitment to a
specific place and the rights and
responsibilities of citizenship were performed
in this civic context42. However, the processes
of globalisation, modernisation and the ways
they have played out in specific contexts have
led to a conflation of the boundaries between
citizenship
and
nationality,
between
'descent'/blood ties and civic and political
membership, which has led to great terrors,
historically and in our own times43. It is within
this context that we must examine citizenship
and its evolution in India. The process of postindependence state formation in India, which
was heavily influenced by the experience of
colonisation and partition had a significant
impact on how citizenship was understood in
the Constituent Assembly. Similarly, further
developments through the course of time had
an impact on the changing nature and legal
provisions for citizenship. We will now trace
the evolution of citizenship in India starting
from citizenship at the commencement of the
Constitution in 1950, to understand how
conditions upon which a person is considered
a citizen has changed.

Citizenship during the commencement of
the Constitution, 1950
Citizenship at the commencement of the
Republic was an encompassing moment,
rooted in the shared identity of a sovereign
self-governing people having come together as
a community of equals with an overarching
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'national identity' which embraced the entire
national community as well as each member of
the political community. The distinction
between the Indian citizen, as someone who
enjoys certain rights and duties within the
territory of India and the non-citizen (alien)
thus became effective on 26th January 1950.

citizenship by birth for all born within Indian
territory to ‘a person born in India on or after
1 July 1987 is a citizen of India if either parent
was a citizen of India at the time of the birth.’45
The Citizenship (Amendment) Act, 1992
This act introduced the concept of citizenship
by descent in India. While previously there was
no provisions for people who were not born
within the territory of India, after this
amendment, a person could acquire Indian
citizenship if, at the time of their birth, either
of their parents are Indian citizens46.

The establishment of this form of citizenship
created the basis upon which future legislation
would be constructed.
Article 5 states that “every person” who has
domicile in the territory of India and:
-

The Citizenship (Amendment) Act, 2003
The Citizenship (Amendment) Act of 2003
introduced a version of dual/transnational
citizenship for persons of Indian origin (PIOs),
in the form of 'Overseas Indian Citizenship'.
Under the amended Act, an OCI is a person
who is of Indian origin and citizen of a specified
country, or was a citizen of India immediately
before becoming a citizen of another country
(on a specified list), and is registered as an OCI
by the Central government. The categorisation
of OCI awarded a person with some special
provisions but would not be awarded political
rights within the country47.

Who was born in the territory of India
or,
Either of whose parents were born in
the territory of India or
Who has been ordinarily resident in
the territory of India for not less than 5
years immediately preceding such
commencement shall be a citizen of
India44.

Along with this, provisions for citizenship for
people migrating from the newly created
Pakistan were accounted for. Therefore, the
original citizenship act in India established a
more holistic, all encompassing understanding
of citizenship based on birth and some special
provisions for people migrating from Pakistan.
This was later enshrined in the Citizenship Act
of 1955, which was subsequently amended as
follows.

It is interesting to note here that while the OCI
category was geared towards including noncitizens into the Indian state (albeit without
political rights), the 1986 amendment was
geared towards mediating the boundaries for
entry and creating more exclusionary
mechanisms for acquiring citizenship.

The Citizenship (Amendment) Act, 1986
The specific history and context in relation to
Assam under which this amendment was
introduced will be discussed in the next
section, however what is important to note is
that this amendment changed the concept of
44

It becomes clear from this brief glimpse into
how citizenship evolved in India that over time
the all-encompassing foundations of who
could be considered Indian was slowly diluted
to a formulation of a smaller and smaller
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community. This section is limited to the legal
understanding of citizenship. However, all of
these amendments were a reflection of the
changing socio-political context of India in
relation to nation-building and ideas of
belonging. As we will see in the next section,
the amendment of 1986 was heavily
influenced by the events in Assam and formed
the basis for the creation of stricter boundaries
on who could be considered a citizen of India.

colonial administration and the subcontinent
was undivided. In the nineteenth century, the
British settled farmers from present day
regions of West Bengal and Bangladesh
(among others) to the uncultivated regions in
lower Assam. Further waves of immigration
corresponded with the partition of the
subcontinent in 1947 and the Bangladesh
Liberation war of 1971 when significant
numbers of Bengalis Muslims and Hindus
settled in the region (Dasgupta, 2001).

Citizenship in Assam: An Overview

Historical flow of ‘citizenship’ definition
The modern-day discourse on citizenship in
Assam therefore in centred on migration, and
the movement to eliminate ‘illegal immigrants’
from the electoral rolls of the state gathered
momentum and organisation in the Assam
Movement of 1979 – 198549.

The Contested nature of the region
The citizenship act of 1955, as we have seen,
framed citizenship in India largely through a
territorial lens. The evolution of citizenship in
Assam however, demonstrates a change in this
understanding - the construction of ‘the
citizen’ became increasingly determined by the
non-citizen. The changes in citizenship and its
complementary laws since 1955 show that
defining who the ‘illegal immigrant’ had
become crucial to identifying who the native
Assamese was. The evolution of citizenship in
Assam has also simultaneously been a contest
between the Indian state and Assamese subnationalism. People believed that the state’s
‘relationship of dependency’ with the Indian
Union was affecting the state negatively48. To
understand citizenship in Assam therefore, it is
imperative to look at its evolution since the
Citizenship Act of 1955.

The Government of Assam website describes
the Assam movement, which began in 1976, as
a ‘historic’ ‘student led’ movement, primarily
lead by the All Assam Students Union (AASU)
and
the
All Assam Gana
50
Sangram Parishad (AAGSP) . At the core of the
movement was the issue of illegal immigration,
particularly the government’s policies on the
admission and enfranchisement of migrants.
AASU's call to action therefore was to mitigate
'continuous immigration' which had come to
'affect all walks of life' before it got too late. It
demanded that the central government take
steps to identify and deport illegal
immigrants51. To this end, they further made a
call to review the electoral rolls. The issue of
illegal immigration created a sense of
insecurity among the Assamese with regard to

The geographical region of Assam has seen
several waves of immigration since the
nineteenth century when the region was under
48
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since the previous election. In the process of
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changes in demography, access to resources,
language, land and employment. Increasing
unemployment and poverty within the
resource rich state too, added to people’s
disgruntlement52.

foreigners. This became a point of contention
and dissatisfaction among the Assamese,
considering it did not serve the demands of
their agitation and because it was formulated
by a parliament in which they were
underrepresented. Members of the Muslim
community believed that such a rigorous
process was crucial to safeguard genuine
Muslim citizens from the harassment which
had become widespread as the Assam
Movement gathered momentum57.

During the period of agitation, Assam
underwent significant political instability, with
the previous state elections cancelled, the
state put under President’s rule and Lok Sabha
elections cancelled retrospectively53. The
period was also characterised by significant
ethnic conflict where thousands were killed,
including 3000 people during the 1983
elections.54

The IMDT Act in practise altered the
understanding of citizenship in Assam by
making the ‘illegal immigrant’ central to the
current and future formulations of the ‘legal
citizen’. The Assam movement formally ended
with the signing of the Assam Accord on 15
August 1985. This agreement, signed between
Rajiv Gandhi and the leaders of the movement,
demanded
the
expulsion
and
disenfranchisement of the ‘foreigners’58.
Beyond this, it promised ‘constitutional,
legislative, and administrative safeguards . . . to
protect, preserve, and promote the cultural,
social, linguistic identity and heritage of the
Assamese people' and 'all round economic
development' of the state 59.

It was in this context that the Illegal Migrants
Determination by Tribunal Act, 1983 was
passed, applicable for the state of Assam
alone. The act demanded that anyone who
could not prove that they or their ancestors
entered India before 23 March 1971 (the eve
of the Bangladesh liberation war), would be
liable to deportation55. Under the act, people
could report suspected illegal immigrants to
tribunals, with the burden of proof falling on
the person reporting (applicant)56. This was a
long and tedious process, under which very
few people were identified and declared
52

Roy, A., Singh, U.K., 2009. THE AMBIVALENCE OF
CITIZENSHIP: The IMDT Act (1983) and the Politics
of ForclUsion in Assam. Critical Asian Studies 41,
37–60.
https://doi.org/10.1080/14672710802631137
53
Ibid. The election commission cancelled the Lok
Sabha elections of 1980 in 12 out 14 parliamentary
seats, because of which Assam was under
represented in the parliament. With the
annulment of the 1978 state assembly elections in
1982, the state came under the administration of
the central government under Presidents Rule. The
state election held subsequently in 1983 was
largely considered illegal by AASU and others,
since it was done under a wide clampdown on
press freedom and the deployment of paramilitary
forces.
54
Massacre in Nellie, a muslim dominated region
in the southern banks of the Brahmatuptra in
Lower assam.
The government of assam currently provides
compensation to the ‘martyrs of the assam
agitation’. Baruah, S., 1986. Immigration, Ethnic
Conflict, and Political Turmoil--Assam, 1979-1985.

Asian Survey 26, 1184–1206.
https://doi.org/10.2307/2644315
55
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Under the Foreigners Act 1946, under which this
matter would have been otherwise, the burden of
proof would have been on the person who has
been suspected of being an illegal immigrant.
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The Accord was crucial in changing the face of
Assamese citizenship. It introduced a
hierarchised model of citizenship where a large
number of immigrants who had come before
1966 were legitimised; those who came
between January 1966 and 25 March 1971
were legitimised after being disenfranchised
for ten tears; and those who had entered after
25 march 1971 were to be deported as illegals.
Roy and Singh note that to the ‘while the
Assamese people, whose claim to citizenship
was beyond any legal dispute, constituted the
abstract universal citizen in the state, the
migrant, marked out by her or his linguistic and
religious difference occupied a residual zone of
ambivalent citizenship’.

repeal. This includes a petition filed by
Sarbananda Sonowal, who argued that the
provisions of the Act were so stringent that it
made it practically impossible for it to deliver
its end.61 Finally, in 2005, the Supreme court
struck down the act. With this, the duty of
identifying illegal immigrants was transferred
back to Tribunals functioning under the
Foreigners Act of 1946 – this meant that the
burden of proof (of proving citizenship) now
fell on the accused. Apart from providing the
basis for the process today, this judgment also
amplified the discourse on the threat of illegal
immigrants by calling illegal immigration as a
form of ‘external aggression’.
The current process of NRC verification and
compilation, and identification of illegal
immigrants follows the 2009 amendment to
the Citizenship (Registration of Citizens and
Issue of National Identity Cards) Rules, 2003
which added section 4A specifically for Assam.
The new rules direct the state of Assam to
undertake processes to collect and verify
documents from all residents of Assam to
prepare the NRC, with the 1951 NRC and
electoral rolls prior to 1971 as the basis62.

The ideologies championed by the Assam
Movement and reflected in the Accord were
finally legalised with the Citizenship
(Amendment) Act of 1986, where a new part,
Article 6A, was added to Article 6 of the
Citizenship Act, which focuses on migration60.
Article 6A is bespoke to Assam, reflecting the
hierarchised citizenship enshrined in the
Accord. The Act stipulated that to be a citizen
of India, it was no longer enough to have been
born in Indian territory – at the time one’s of
birth, either one of the parents also had to be
a citizen of India. A subsequent amendment to
the Citizenship Act in 2003 gave lineage equal
standing to place of birth, stipulating that to be
an Indian citizen, one had to be both born in
Indian territory and be the child of two Indian
citizens.
Citing the ‘inefficiency’ of the IMDT Act in
tracking and deporting illegal immigrants,
several Assamese people campaigned for its

In August 2019, the Supreme court further
ruled that children born after 3 December
2004 are not eligible to be included in the NRC
if either one of their parents are a ‘doubtful
voter’ (DV), a ‘declared foreigner’ (DF) or a
‘person with cases pending at the foreigner’s
tribunal’ (PFT) 63. Along with the primacy given
to lineage in the definition of citizenship, this
order makes lineage crucial in the processes of
disenfranchisement as well, highlighting the
intergenerational effect of the NRC process.

60

62

61

63

Specifically, partition induced migration.
Sonowal is the current chief minister of assam
and a former president of AASU.
https://scroll.in/article/932176/how-the-supremecourt-s-hardline-stance-on-citizenship-deepenedthe-flaws-in-assams-nrc

https://indiankanoon.org/doc/148758105/>
https://www.livelaw.in/top-stories/assam-nrcchildren-born-after-december-3-2004-dv-df-pft147161
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National Register of Citizens

Citizenship (Amendment) Act

1951

2003

Illegal Migrants
Determination by Tribunal
Act 1983 struck down by
Supreme Court
2005

Section 4A in The Citizenship
(Registration of Citizens and
Issue of National Identity
Cards) Rules, 2003 – added

Article 6A added to
Citizenship Act 1955

Citizenship Act
1955

1986

Start of Bangladesh
Liberation War 24 March

2009

Supreme Court ruling that
children born after 3
December 2004 are not
eligible to be included in the
NRC if either one of their
parents are a DV, DF or PFT.

Assam Accord
1985

1971

2019

Assam Movement
1979 - 1985

Illegal Migrants
Determination by Tribunal
Act
1983

Figure 1 Chronological flow of events pertaining to citizenship in Assam

How do Assamese people become Indian
citizens?
The evolution of the idea of citizenship as we
have seen, is a combination of the complexities
between the Assamese ethnic identity and the
perceived threat of illegal migrants. It is also a
narrative of negotiation between the
conception of citizenship for the Indian state
and the sub-national identity of the ethnic
Assamese. Given this, who is an Assamese
citizen?
1. Who has theirs or their parent’s or
grandparent’s name in the 1951 NRC.
2. Who has theirs or their parent’s or
grandparent’s name in the voters rolls
prior to 23 March 1971.
3. Who, if born after 2003, was born on
Indian soil to two Indian citizens.
4. Who, if born after 3 December 2004,
was born on Indian soil, and neither of
their parents are currently a DV, DF or
PFT.
64

Hereinafter referred to as ‘the Bill’. The
Citizenship (Amendment) Bill, 2016 was introduced
in the Lok Sabha on July 19, 2016. On August 12,
2016, it was referred to a Joint Parliamentary
Committee. On January 7, 2019, the Joint
Parliamentary Committee submitted a
comprehensive report and the next day on Jan 8,
2019 it was passed by the Lok Sabha. The Bill has

`

The Citizenship (Amendment) Bill, 2016
A discussion about citizenship (and its lack
thereof) in India is incomplete without
exploring the changes proposed in the
Citizenship (Amendment) Bill, 201664.
In the Citizenship Act of 1955, ‘illegal migrant’
is defined as a foreigner who has entered
India65
(i)
(ii)

Without a valid passport or other
travel documents
With a valid passport or other
travel documents but remains
therein beyond the permitted
period of time

The 2016 Bill aims to provide citizenship to
people belonging to minority communities like
Hindus, Sikhs, Buddhists, Jains and Parsis
coming from Afghanistan, Pakistan and
Bangladesh.66 It allows non-Muslim minorities
now lapsed since Rajya Sabha was adjourned sine
die and the Lok Sabha was dissolved.
65
The Citizenship Act, 1955 Section 2(1)(b)
66
Proviso to Section 2(1)(b) of The Citizenship Act,
1955: “Provided that persons belonging to
minority communities, namely, Hindus, Sikhs,
Buddhists, Jains, Parsis and Christians from
Afghanistan, Bangladesh and Pakistan, who have
been exempted by the Central Government by or

who have entered Assam between 1 January,
1966 and 24 March, 1974 a chance of
permanent citizenship by decreasing the
naturalization period from eleven to six
years.67

believe that giving citizenship on the basis of
religion would not only be unconstitutional but
it is also totally against the Assam Accord and
negates the whole NRC process.
This differential treatment of Indian residents
must meet the requirement of equality before
law and equal protection of laws under Article
14 of the Constitution. The Constitution
extends this right to all persons within the
territory of India irrespective of citizenship.
Equal protection does not demand exact
treatment. However, it does demand that any
differential treatment be reasonable and
justified69. But the Statement of Objects and
Reasons of the Bill fails to explain the rationale
behind such differentiation.

The discussion surrounding the Bill exposes
considerable inconsistencies in the Indian
state’s conception of a citizen, of migration
and of asylum seekers. We have already seen
how the boundaries of Indian citizenship have
largely evolved from birth to descent68 and we
have seen how the identification of the ‘illegal
immigrant’ or the non-citizen was crucial to
this. The CAB takes this further by relying on
religion to determine which immigrant is to be
welcomed and which to be turned away, and
who can be naturalised as an Indian citizen.
When juxtaposed with the Assam movement,
we can see that the latter, even though it was
one of ethnic sub-nationalism, was primarily
not one of religion. The question of religion
however, has a crucial impact on the NRC
process, considering the fact that the majority
of those who have been so far excluded are
Muslims – the very group that the CAB also
excludes. This positioning of religion as a
determinant of citizenship and asylum perhaps
is a reflection of the biases laden within the
institutional structures.

The Government defends this Bill by saying
that these particular communities are
compelled to seek refuge in India due to
religious persecution or fear of religious
persecution in their countries.70 However,
religious persecution is regularly faced by
other minority Muslim communities like the
Ahmadiyas in Pakistan, the Hazaras in
Afghanistan, the Rohingyas in Myanmar, the
Uighurs in China. This only shows that these
communities have been intentionally left out
of the purview of the Bill because of their
religious faith which proves it to be in clear
violation of Article 14 of the Constitution of
India.

Constitutionality of CAB
The Bill has met with fierce opposition from
the Assamese and the indigenous communities
of Assam who fear that it would legitimize the
illegal migrants coming from Bangladesh. They
under clause (c) of sub-section (2) of section 3 of
the Passport (Entry into India) Act, 1920 or from
the application of the provisions of the Foreigners
Act, 1946 or any order made thereunder, shall not
be treated as illegal migrants for the purposes of
that Act: Provided further that on and from the
date of commencement of the Citizenship
(Amendment) Act, 2019, any proceeding pending
against any person referred to in the first proviso
shall be abated and such person shall be eligible to
apply for naturalisation under section 6.”
67
Proviso to Clause d, Third Schedule of The
Citizenship Act, 1955: “Provided that for the
persons belonging to minority communities,
namely, Hindus, Sikhs, Buddhists, Jains, Parsis and

Christians from Afghanistan, Bangladesh and
Pakistan, the aggregate period of residence or
service of a Government in India as required under
this clause shall be read as “not less than six years”
in place of “not less than eleven years”.
69
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M Mohsin Alam Bhat, “The Constitutional Case
against the Citizenship Amendment Bill” LIV No 3
EPW 13 (2019)
70
Available at
https://www.firstpost.com/india/citizenshipamendment-bill-jpc-report-shows-how-proposedlaw-violates-constitutional-principles-of-equalitybefore-law-5952811.html (last accessed on 17th
Aug, 2019)
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Consequences of the Bill in Assam and
other North Eastern States

resulting in statelessness is essential to acquire
a comprehensive understanding of how this
system is affecting ordinary people.

The constant influx of migrants from
Bangladesh has changed the demographic
profile of all the North-East States. It is feared
that the continuous flow of Bengalis into the
state will make them the largest linguistic
group in Assam and change the cultural and
socio-political scenario in the state. The people
of Arunachal Pradesh and Mizoram have
unanimously opposed the Bill because it would
legitimize the Buddhist Chakmas and Hindu
Hajong refugees who have illegally entered
into their states from Bangladesh.71 The Mizo
Zirlai Pawal (MZP), the All Arunachal Pradesh
Students' Union (AAPSU), the Naga Students'
Federation (NSF) have all strongly opposed the
Bill. In Manipur too, the Government and the
civil society have protested against the Bill.
They fear the valley’s demography will be
visibly altered because of migration. They are
afraid of losing their language and culture
which would result from intermarriage.72 In
Tripura, the Indigenous People’s Front of
Tripura as well as the Indigenous Nationalist
Party of Tripura have rejected the Bill despite
having a majority of Bengali-speaking
Muslims.73

The definition of an illegal alien/migrant is
central to the understanding of citizenship as it
defines its boundaries. In order to create ingroup cohesiveness, for example to construct
notions of nationalism or patriotism within a
nation-state, it is integral to define the ‘outgroup’ and who is excluded from the project74.
Therefore, authorization and control of entry
and movement of aliens — freedom of
movement and residence being a right
reserved
for
“legitimate”
citizens—is
construed as a significant manifestation of
state sovereignty75. The NRC process has
essentially used the shift from the concept of
citizenship by birth to citizenship by descent, to
ensure that the burden of proof for acquisition
of citizenship falls not on the State but on the
individual civilian to show their descent.
Therefore, those defined as ‘illegal immigrants’
are not only those who have entered the
territory
of
India
without
correct
documentation, but also those who might have
lived here for their lives but are unable to
provide sufficient documentation as proof of
citizenship. Once you are classified an ‘illegal
immigrant’, the State effectively relegates all
responsibility of you. This entails complete
social and political disenfranchisement,
subject to deportation preceded by detention.
Reports from detention centres show that
lacking provable citizenship renders you a
criminal.

Who is an illegal immigrant?
Now that we have traced the changing nature
of citizenship in India and explored its
implications for Assam, and the opposition to
the citizenship amendment bill, it is prudent to
have a clear understanding of the idea of an
‘illegal migrant’ in relation to the Indian state.
Looking at the creation of illegal migrants

71

Available at
https://www.newsclick.in/aftermath-citizenshipamendment-bill-northeast (last accessed on 17th
Aug, 2019)
72
Available at http://epao.net/epSubPageExtractor.asp?src=news_sectio
n.Inner_Line_Permit_ILP_Demand.Consequences_
of_Citizenship_Amendment_Bill_in_Manipur_By_
Oinam_Nabakishore (last accessed on 17th Aug,
2019)
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Understanding the Foreigners Tribunal
Aman Wadud
Foreigners Act 1946
Sec 2(a) of the Foreigners Act, 1946 defines
“foreigner” as a person who is not a citizen of
India.
Sec 9 – the onus of proving whether a person
is a foreigner or not lies on that person.
Foreigners Tribunal furnishes opinion on the
question as to whether a person is or is not a
foreigner within the meaning of Foreigner’s
Act, 1946 whenever such Reference is made to
them. The Tribunals have the powers of a civil
court while trying a suit under the code of civil
procedure in respect of summoning and
enforcing the attendances of any person and
examining him on oath, requiring the discovery
and production any document and issuing
commissions for the examinations of any
witness.
Setting Up of Foreigners Tribunal:
In exercise of the Powers conferred by Section
3 of the Foreigners Act,1946(31 of 1946) the
Central government on 23rd September 1964
issued notification for Foreigners (Tribunal)
Order 1964 and the creation of Foreigners
Tribunal under clause-2 of the order. Tribunals
were created by executive order of the
Ministry of Home Affairs.
A tribunal is a quasi-judicial body created by
legislature – through a statute. Article- 323B of
the Constitution states that the ‘appropriate
legislature’, may ‘by law’ provide for
adjudication of matters by tribunals. This is
limited to a specified category of matters,
listed in the Article itself. Citizenship is one not
one of them. Even assuming that citizenship
can indeed be decided by a tribunal, that
tribunal still has be created by legislature.
Appointment of Tribunal Members :
Rule 2(2) of the Foreigners Tribunal order
states that “The Tribunal shall consist of such
number of persons having judicial experience
as the Central Government may think fit to
`

appoint. But subsequently the eligibility was
relaxed to advocates with minimum age of 45
(forty five) years and 10 years of Legal practise
/ Legal experience in addition to sitting/retired
/ District Judges/ Additional District Judges.
The eligibility has been further reduced to
advocates of minimum 7 years of practise.
Earlier the Tribunal members were on 2 years
contract, in 2019 it has been reduced to one
year.
When the question of delegation of power to
set up Tribunal came up before Hon’ble
Gauhati High Court in WP(C) 4989/ 2016, The
HC in its judgement dated 08.03.2018 stated
that
“13. Article 258 of the Constitution deals with
power of the Union to confer powers etc on
States in certain cases. Clause (1) of Article 258
starts with a non-obstante clause. It says that
notwithstanding anything in the Constitution,
President may with the consent of the
Government of a State entrust either
conditionally or unconditionally to that
Government or to its officers, functions in
relation to any matter to which the executive
power of the Union extends. Clause (3)
provides for making of payment by the
Government of India to the State concerned
such sum as may be agreed upon or in default
of agreement through arbitration in respect of
any extra-cost of administration incurred by
the State in connection with the exercise of
powers and duties of the Govt. of India
conferred or imposed upon a State
Government.
14. Ministry of Home Affairs, Government of
India had issued notification dated 19.04.1958
which was extracted in the case of Anwar
(supra). The said notification was issued by the
Central Government in exercise of the powers
conferred by Clause (1) of Article 258 of the
Constitution whereby the President with the
consent of the State Government concerned
entrusted to the Governments of each of the
States mentioned therein, including the State
of Assam, the functions of the Central
Government in making orders of the nature

specified in Section 3 (2) (c), (cc), (d), (e) and (f)
of the Foreigners Act, 1946 and under the
Foreigners (Orders), 1948. While extracting
this notification, Supreme Court held that this
notification was a complete answer to the
objection raised that it was the Central
Government alone which could make a lawful
deportation order under Section 3 (2)(c) of the
Foreigners Act, 1946. “

not been set up in any other part of India
except the State of Assam. A different
regime, therefore, exists in Assam from the
rest of the country. If no tribunal has been
established in the rest of the country,
foreigners are identified by the executive
machinery of the State. Thus, the province
of Assam only has been singled out for
adopting a different procedure. The
problem in regard to illegal migration faced
by Assam is also faced by other States
including the States of West Bengal,
Tripura, etc. It is, therefore not in dispute
that two different procedures have been
laid down by the Central Government by
issuing two different notifications on the
same day.”

The judgement further stated that, “17.1 Thus,
we
have
two
Central
Government
notifications, one dated 19.04.1958 and the
other dated 17.02.1976, entrusting the
Government of Assam, Superintendents of
Police and Deputy Commissioners (In-charge
of Police) to make orders of the nature
specified in Sections 3(2)(a), (b), (c) and (cc), (e)
and (f) after obtaining opinion from the
Foreigners Tribunals by making reference
under Paragraph 2(1) of the Foreigners
(Tribunals) Orders 1964.

Foreigners Tribunal were set up in the year
1964, by the year 1968 the number Tribunal
increased to 9. The Tribunal gradually wound
up between December 31, 1969 and March 1,
1973 as government felt that they are no
longer necessary as most of the “infiltrators”
had been deported. However Foreigners
Tribunal were revived again in 1979, and 10
Tribunals were constituted on July 4, 1979.

18. Thus, there can be no dispute as to the legal
foundation or basis for establishment and
functioning of Foreigners Tribunals in the State
of Assam. As a matter of fact, Supreme Court
in Sarbananda Sonowal Vs Union of India
reported in (2005) 5 SCC 665 after declaring
the Illegal Migrants (Determination by
Tribunals) Act, 1983 as unconstitutional, issued
further directions that all cases pending before
the Tribunals constituted under the aforesaid
Act would stand transferred to the Tribunals
constituted under Foreigners Act, 1946 read
with the Foreigners (Tribunals) Order, 1964
and should be decided in the manner provided
in the Foreigners Act, 1946 and the procedure
prescribed under the Foreigners (Tribunals)
Order, 1964. Further direction was issued to
the State to constitute sufficient number of
Foreigners Tribunals to effectively deal with
the foreigners illegally entering into India
(Assam) from Bangladesh. Such direction was
reiterated in the subsequent decision of
Sarbananda Sonowal (II) Vs Union of India
reported in (2007) 1 SCC 174. While on
Sarbananada Sonowal (II), we may note that
Supreme Court had noticed the uniqueness of
the Foreigners Tribunals in Assam and

In 1983 Illegal Migrant (Determination)
Tribunals were established under the Illegal
Migrants (Determination by Tribunals) Act,
1983.
Initially
20
Illegal
Migrant
(Determination) Tribunals were established. In
2005 the Hon’ble Supreme Court declared the
Illegal Migrants (Determination by Tribunals)
Act, 1983, as ultra vires and strike them down,
hence the IM(D) Tribunals and appellate
Tribunals have ceased to function.
All cases pending before the Tribunals under
the Illegal Migrants (Determination by
Tribunals) Act, 1983 were transferred to the
Tribunal constituted under Foreigners
(Tribunal) Order, 1964 and are being decided
according to Foreigners Act, 1946 and
procedure prescribed under the Foreigners
(Tribunal) Order, 1964 and later amended as
Foreigners (Tribunal ) Amendment Order,
2012. The Tribunal is required to discharge
quasi-judicial function. There is no appellate
authority of the Foreigners Tribunals. The
order/opinion of the Tribunal is directly
challenged before the Division Bench of the

observed as under:26. The Foreigners Tribunal, it is said, has
1
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Gauhati High Court.

passed by the inferior Court or the Tribunal, in
exercise of the jurisdiction under Article 226 of
the Constitution, is limited to correction of
errors apparent on the face of the record,
which also takes within its fold a case where a
statutory authority exercising its discretionary
jurisdiction did not take into consideration a
relevant fact or renders its decision on wholly
irrelevant factors. Hence, the failure of taking
into account the relevant facts or
consideration of irrelevant factors, which has a
bearing on the decision of the inferior court or
the Tribunal, can be a ground for interference
of the Court or Tribunal’s decision in exercise
of the writ jurisdiction by the High Court.”

According to the 7-judge bench of the Supreme
Court in L. Chandra Kumar v. Union of India,
(1997) 3 SCC 261 , all decisions of the Tribunals
would be subject to scrutiny before Division
Bench of their respective High Courts under
Arts. 226/227.
While discussing the scope of interference with
the Tribunal’s order in a writ proceeding the
Hon’ble Gauhati High Court in 3 Judges Bench
in State of Assam & vs Moslem Mondal & Ors
2013(1) GLT(FB) 809 stated that, “Article 226 of
the Constitution confers on the High Court
power to issue appropriate writ to any person
or authority within its territorial jurisdiction.
The Tribunal constituted under the 1946 Act
read with the 1964 Order, as noticed above, is
required to discharge the quasi-judicial
function. The High Court, therefore, has the
power under Article 226 of the Constitution to
issue writ of certiorari quashing the decision of
the Tribunal in an appropriate case. The scope
of interference with the Tribunal’s order, in
exercise of the jurisdiction under Article 226,
however, is limited. The writ of certiorari can
be issued for correcting errors of jurisdiction,
as and when the inferior Court or Tribunal acts
without jurisdiction or in excess of it, or fails to
exercise it or if such Court or Tribunal acts
illegally in exercise of its undoubted
jurisdiction, or when it decides without giving
an opportunity to the parties to be heard or
violates the principles of natural justice. The
certiorari jurisdiction of the writ Court being
supervisory and not appellate jurisdiction, the
Court cannot review the findings of facts
reached by the inferior Court or Tribunal.
There is, however, an exception to the said
general proposition, in as much as, the writ of
certiorari can be issued and the decision of a
Tribunal on a finding of fact can be interfered
with, if in recording such a finding the Tribunal
has acted on evidence which is legally
inadmissible or has refused to admit
admissible evidence or if the finding is not
supported by any evidence at all, because in
such cases such error would amount to an
error of law apparent on the face of the record.
The other errors of fact, however grave it may
be, cannot be corrected by a writ court. As
noticed above, the judicial review of the order

Why does Foreigners Tribunal send notice?
The Assam Border Police Organization has its
presence in all Police stations of Assam. Assam
Police has a unique organization to deal with
so called problem of illegal immigration from
erstwhile East Pakistan and present-day
Bangladesh. In 1962 Assam Police established
a Special Branch Organization under PIP
Scheme (Prevention of Infiltration of Pakistan).
Initially the organization was headed by the Dy.
Inspector General of Police, Special Branch.
This special police was unit entrusted to detect
and deport “illegal foreigners” from the than
East Pakistan. Under PIP scheme nearly two
lakhs Muslims were forcibly deported to the
than East Pakistan without any legal process.
Ideally its job is to survey areas under its
jurisdiction. If they come across any
“suspected citizens” the Border Police should
ask for citizenship documents and give
reasonable time to submit such documents. If
such person cannot provide citizenship
documents the Border Police is empowered to
send Reference Case (similar to Charge sheet)
to the Foreigners Tribunal against such person.
But the Border Police randomly picks people
and frame them as “illegal immigrants”
without any investigation whatsoever. In the
Reference Case they just write that they
approached the concerned person and he
failed to show any citizenship documents. In
many cases the Border Police approach poor
and illiterate citizens, mostly daily wage
labourers, rickshawallas , and even beggars;
take their thumb impression in blank paper,
prepare a Reference Case alleging such person
2
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to be an “illegal immigrant” and refer the case
to the Foreigners Tribunal without any proper
investigation. Many such unfortunate people
allege that Police asks for bribe after being
picked up, if bribe is paid then they are not
framed as “illegal immigrants” if not, their
cases are referred to Tribunal for trial. There
are several cases where there is a dispute or
rivalry between two private parties, and one
party went and bribed the Border Police to
frame another as “illegal immigrant”. The
Border Police refers all cases of so called
“illegal immigrants” to Foreigners Tribunals for
its opinion. The Foreigners Tribunal issues
notice
and
ask
the
accused/“proceedee”/“opposite party” to
appear before it and prove his citizenship, else
he will be held a “foreigner” by ex parte
judgement. If you ask any investigation officer
of Border Police in private why they frame
genuine Indian citizens as “illegal immigrants”,
they will tell you they are pressurised from
their higher authorities to frame more people
as “illegal immigrants” and complete targets. A
police station is given target of referring 5, 10
and even 20 cases to Foreigners Tribunal per
month. The lower ranking police officer
therefore arbitrarily and randomly frame more
people as illegal immigrants without any
primary investigation. This fact has been
accepted before NHRC commission where
Senior police officer Louis Aind, DCP Crime,
Guwahati, who was earlier in charge of border
police unit admitted that a monthly target of 6
reference cases from each border police unit
was given to the police. This has been
incorporated in the Report on NHRC Mission to
Assam’s Detention Centres.

disenfranchised, they are also deprived of
benefits of Public Distribution System. In
reality Election commission officials frames a
citizen as ‘doubtful’ voter arbitrarily and
randomly without even approaching such
person and without any investigation
whatsoever.
Apart from the Border Police, the Election
Commission is also entrusted
with
“investigation” of so-called doubtful citizens.
In the year 1997, Election Commission of India
started “strict scrutiny” of voter lists, ECI
identified more than 3lakhs people were
marked as “Doubtful voters” or D voters. The
process of the identification was dubious and
it is alleged that the lower rank officials of the
Election Commission or officials from other
govt departments were deputed and asked to
mark at least 10 to 20 voters as “D voters” in
each village. There are many examples where
one or two members of a family was/were
marked as doubtful while others were spared.
There are instances where government
servants are marked as D or doubtful voter
only because of their religious or linguistic
identity. Air Force Officers, School teachers
and other government servants who serve as
presiding officer during elections are fighting
legal battle to prove their Indian nationality;
even police constable serving in Assam Police
were marked D voter only because of their
religion.

The ‘D’ from voter list can be removed if
Foreigners Tribunal held such person as ‘not
foreigner’ or Indian citizen. The Election
commission sends such ‘D’ voters’ cases to the
Superintendent of Police (Border) of respective
districts, who refer the cases to the Foreigners
Tribunal for its opinion on status of citizenship
of the so called ‘D’ voter. The Foreigners
Tribunal send notice to the concerned person
to appear before it with citizenship documents
and prove his citizenship.

The APBO has been also armed with
discretionary power to suspect anyone, take
his/her finger prints and photographs vide
Govt. of Assam letter No. PLB.149/2008/Pt/8
dated 21/10/09. There are allegations that
those finger-prints and photographs are used
to register ‘reference case’ against the
suspects.

Just because the Tribunal has held someone a
foreigner does not mean he or she is actually a
foreigner. The Foreigners Tribunal held a
person a “foreigner” because of minor
anomalies of name and age in voter lists and
other citizenship documents, and also for not

Since 1997 Election commission of India has
started “strict scrutiny” of voter list. If election
commission comes across any voters whose
citizenship documents are inadequate, such
person can be marked as ‘D’ voter or ‘Doubtful’
voter. The ‘D’ voters cannot vote; they are
3
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mentioning certain facts in written statement
etc. Mostly people are held “foreigners” on
technical grounds and lack of competent legal
support. In many cases multiple notices are
send to members of same family. It may
happen that one could be held as Indian
citizens and another from the same family with
same set of documents could be held as
“foreigner”. Many people, who have proved
their citizenship once, have received notice
again from Foreigners Tribunal to prove their
citizenship. Even people from UP and Bihar are
also being held as “foreigners” or
“Bangladeshis”.

The investigating officer, as far as
practicable, shall also obtain the signature
or thumb impression of the person
against whom such investigation is
initiated, after recording his statement, if
any, provided he makes himself available
for that purpose. There are also instances
where the person against whom such
investigation is initiated, changes his place
of residence, may be in search of
livelihood or may be to avoid detection.
To ensure proper investigation and also
having regard to integrity and sovereignty
of the nation, once investigation relating
to the nationality status of a person starts
he must inform the investigating agency in
writing about the change of residence, if
any, thereafter. In case such person has
failed to intimate the investigating agency
in writing the subsequent change of his
place of residence, the investigating
agency has to mention the same in his
report with his opinion relating to the
status of such person on the basis of
materials collected at the place where he
earlier resided. That will ensure a fair
investigation and submission of a proper
report on such investigation to the
authority. Needless to say, such
investigation need not be a detailed or an
exhaustive one keeping in view the nature
of the proceeding before the Tribunal and
the object sought to be achieved. Hence it
need not be equaled with an investigation
conducted in criminal cases. “

Foreigners Tribunal and Rule of Law:
Accusing genuine
investigation:

citizens

without

any

a) The 3 Judges Bench in State of Assam & vs
Moslem Mondal & Ors 2013(1) GLT(FB)
809 have stated that, “Fair investigation
and fair trial being the basic
fundamental/human right of a person,
which are concomitant to preservation of
the fundamental right of a person under
Article 21 of the Constitution, there has to
be a fair and proper investigation by the
investigating agency before making a
reference to the Tribunal. In such
investigation the attempt has to be made
to find out the person against whom the
investigation is made, so that the person
concerned is given the opportunity to
demonstrate at that stage itself that he is
not a foreigner. In case the person
concerned could not be found out in the
village where he is reported to reside or in
the place where he ordinarily resides or
works for gain, the investigating agency
has to record the same in presence of the
village elder or the village headman or any
respectable person of the locality, which
in turn would ensure visit of the
investigating officer to the place where
such person ordinarily resides or reported
to reside or works for gain and making of
an effort to find him out for the purpose
of giving him the opportunity to produce
the documents etc., if any, to
demonstrate that he is not a foreigner.

BUT Election Commission of India and Assam
Border Police Organisation randomly accuses
genuinely citizens of being doubtful voters and
illegal immigrant respectively without any
investigation whatsoever. The verification
forms meant to be filled by the Investigation
Officer are often empty with just names and
address of proceedee. The grounds simply
mentioned in verification report is that “the
proceedee could not provide any citizenship
documents.” The result is – even decorated
Army and Air Force Officer are randomly
accused being an illegal immigrant without any
investigation whatsoever.
Main Grounds are not mentioned in the
notice :
4
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about the existence of grounds , the burden
of proof would be upon the proceedee.”

a) According to Sec 3 (1) of The Foreigners
(Tribunal) Order, 1964 the learned
Tribunal shall serve on the person to
whom the question relates, a copy of the
main grounds on which he is alleged to be
a foreigner.
Sec 3 (1) of The Foreigners (Tribunal)
Order, 1964 states that, “The Tribunal
shall serve on the person to whom the
question relates , a copy of the main
grounds on which he is alleged to be a
foreigner and give him a reasonable
opportunity of making a representation
and producing evidence in support of his
case and after considering such evidence
as may be heard, the Tribunal shall submit
its opinion to the officer or authority
specified in this behalf in the order of
reference.”

Despite statutory provision and categorical
guidelines by the Hon’ble Supreme Court and
Gauhati High Court, Foreigners Tribunal with
utter disregard statute and Hon’ble Supreme
Court and Gauhati High Court guidelines
uniformly issues notices to the proceedee
without any grounds. Therefore, in the absence
of any main grounds which is akin to Plaint of any
Civil cases, the proceedee is not expected to
rebut by way of imaginary grounds in the form
of Written Statement. It clearly prejudices the
case of the petitioner while submitting the
Written Statement in absence of a clear cut and
tangible main grounds.
According
to
Foreigners
(Tribunal)
Amendment Order, 2012 Every case should be
disposed of within a period of 60 days after the
receipt of the reference from the competent
authority, the 2012 order further states
that the Tribunal shall have the power to
regulate its own procedure for disposal of the
cases expeditiously in a time bound manner.
These provisions are creating unimaginable
problems.

This section was amended as Foreigners
(Tribunal ) Amendment Order, 2012, which
states that
“3. Procedure for disposal of questions (1) The
Tribunal shall serve on the person to whom
the question relates a show cause notice with
a copy of the main grounds on which he or
she is alleged to be a foreigner. This notice
should be served as expeditiously as possible,
and in any case, not later than ten days of the
receipt of the reference of such question by
the Central Government of any competent
authority.”

Cross-examination by Tribunal Member:
In many Foreigners Tribunal, govt pleader have
not been appointed or have been appointed
recently. In absence of govt pleader the
Tribunal member cross examine proceedees
hence becoming the judge and prosecutor
himself

b) The 3 Judges Bench in State of Assam & vs
Moslem Mondal & Ors 2013(1) GLT(FB) 809
have stated that, “The proceedee shall be
served with the notice, together with the
main grounds on which he is suspected to be
a foreigner, as far as practicable, personally,
whose signature/thumb impression, as proof
of service, is to be obtained. “

POST NRC:
People whose name are excluded in the NRC
will get 120 days to file an appeal before the
Foreigners Tribunal. There are 100 Tribunal
functioning in the state now. 221 more
members have been selected recently who will
start working from first week of September.
According to 1964 Foreigners Tribunal , a
member should have judicial experience.
Which was relaxed to lawyers with 10 years of
experience, the eligibility of Tribunal member
is further relaxed to lawyers 7 years of
experience.

c) The Hon’ble Supreme Court in the
Sarbananda Sonowal (II) vs. Union of India
(2007) 1 SCC 174, “Having regard to the fact
that the Tribunal in the notice to be sent to
the proceedee is required to set out the main
grounds ; evidently the primary onus in
relation thereto would be on the State.
However, once the Tribunal satisfied itself
5
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day, the number of objection was less than
800. However many suspect the actual
numbers of objection is much higher.
Objections were filed against 5 years old kid, to
old and ailing citizens. Notices were sent to
people against whom objections were filed
including their family members to depose as
witnesses. According to the SOP both Objector
and Objectee should appear in the hearing. But
presence of objector is unheard of, almost
every Objection hearing were decided ex
parte.

To deal with the cases of exclusion from NRC,
govt has issued a Gazette notification on
30.05.2019 amending the 1964 FT order. The
new amendment is called Foreigners
(Tribunals) Amendment Order, 2019

Rule 2(A) (a) According to this Rule State govt
or the Union Territory or District Collector or
the District Magistrate can now refer cases (or
accuse anyone as foreigner) and constitute
Foreigners Tribunal. Earlier only the State of
Assam was empowered to refer cases to the
Tribunal. Although Home Ministry has clarified
that in all practical purpose the Foreigners
(Tribunals) Amendment Order, 2019 will be
applicable only to the state of Assam for the
time being. But as the Order empowers State /
UT/ District Magistrate (which means every
States and even DMs) to refer cases and
constitute Foreigners Tribunal, it is very much
possible that NRC may be implemented
outside Assam. Or even without implementing
NRC also, anyone can be accused of being a
“foreigner” now.

Most people against whom objections were
filed have been included in the NRC final list.
According to paragraph 3 (b) of the order,” “if
an objector does not file an appeal within 120
days, the district magistrate has the
opportunity to file a reference against the
person who had been objected upon but his
name appeared in the NRC because the
objection was rejected.
Rule 10 of the order gives arbitrary power to
the Tribunal, as it will issue notice to parties
only if it finds merit. Merit is not defined in the
order, it will only increase arbitrariness.
Witnesses can be produced only after notice is
issued. Hence even before producing
witnesses and evidence a case can be
dismissed by Tribunal. This is deliberately done
so that cases of excluded people are dismissed
before producing their family members before
the Tribunal to prove their citizenship.

Rule 3A Anyone excluded from the NRC can file
an appeal before the Tribunal along with the
certified copy of the rejection and grounds for
appeal.
The appeal shall be filed within 120 days from
date of order of rejection.

According to Rule 17 the Tribunal shall have
the power regulate its own procedure, this
provision was also there in the 1964
Order, while other judicial forums are
regulated by CPC and CrPC, a quasi judicial
forum (Tribunal) which decides the most
important constitutional rights of citizenship
has been given unchecked power to regulate
its own procedure. Tribunal often abuse this
power. Very often they don’t issue summon to
witnesses stating that the burden of proof is on
the accused. After declaring a person as
foreigner, many Tribunal don’t provide
certified copies of relevant documents to
challenge the FT order. The Tribunal acts
arbitrarily because they have been given
power to regulate its own procedure.

Rule 6 states that “In no case appeal is
preferred under paragraph
(8) of the
Scheduled appended to the Citizenship
(Registration of Citizens and issue of National
Identity Cards ) Rules , 2003 , the District
Magistrate may refer to the Tribunal for its
opinion as to whether the person is a foreigner
or not within the meaning of The Foreigners
Act, 1946(31 of 1946) in terms of subparagraph (1) of the paragraph 2.”
It is pertinent to note that Before the deadline
of December 31,2018, more than 3 lakh
objections were filed against people who were
included in the Final draft of NRC. Almost all of
these objections were filed on the last day of
the “Claims and Objections”. Before the last
6
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The judicial presumption of non-citizenship
In further strengthening the Foreigners Tribunal, the judiciary has failed to fulfil its duty as the last
protector of rights
Gautam Bhatia
23 July 201976
On May 17, in a very short hearing, a threejudge Bench of the Supreme Court (the Chief
Justie of India Ranjan Gogoi and Justices
Deepak Gupta and Sanjiv Khanna) decided a
batch of 15 petitions under the title Abdul
Kuddus v Union of India. Innocuously framed as
resolving a “perceived conflict” between two
paragraphs of the Schedule to the Citizenship
(Registration of Citizens and Issue of National
Identity Cards) Rules, 2003, the judgment —
little reported in the media — nonetheless had
significant consequences for the ongoing
events in Assam surrounding the preparation
of the National Register of Citizens (“the NRC”).
Two parallel processes
What was the issue in Abdul Kuddus? In short,
it involved the status of an “opinion” rendered
by a Foreigners Tribunal, as to the citizenship
(or the lack thereof) of any individual. The issue
arose because, in the State of Assam, there are
two ongoing processes concerning the
question of citizenship. The first includes
proceedings before the Foreigners Tribunals,
which have been established under an
executive order of the Central government.
The second is the NRC, a process overseen and
driven by the Supreme Court. While nominally
independent, both processes nonetheless
bleed into each other, and have thus caused
significant chaos and confusion for individuals
who have found themselves on the wrong side
of one or both.
The petitioners in Abdul Kuddus argued that an
opinion rendered by the Foreigners Tribunal
had no greater sanctity than an executive
76

`

order. Under the existing set of rules, this
meant that an adverse finding against an
individual would not automatically result in
their name being struck off the NRC.
Furthermore, the Tribunal’s opinion could be
subsequently reviewed, if fresh materials came
to light. This was particularly important
because, as had been observed repeatedly,
citizenship proceedings were riddled with
administrative (and other kinds of) errors,
which often came to light much later, and
often by chance. And finally, the petitioners
argued that if the opinion of the Foreigners
Tribunal was used to justify keeping an
individual out of the NRC, then that decision
could be challenged and would have to be
decided independently of the decision arrived
at by the Tribunal. In short, the petitioners’
case was that the two processes — that of the
Foreigners Tribunal and of the NRC — should
be kept entirely independent of each other,
and without according primacy to one over the
other.
Flawed tribunals
The Supreme Court rejected the petitioners’
arguments, and held that the “opinion” of the
Foreigners Tribunal was to be treated as a
“quasi-judicial order”, and was therefore final
and binding on all parties including upon the
preparation of the NRC. There are, however,
serious problems with this holding, which will
severely impact the rights of millions of
individuals.
To start with, neither in their form nor in their
functioning do Foreigners’ Tribunals even
remotely resemble what we normally
understand as “courts”. First, Foreigners
Tribunals were established by a simple

Bhatia, G., 2019. The judicial presumption of non-citizenship. The Hindu.

executive order. Second, qualifications to
serve on the Tribunals have been progressively
loosened and the vague requirement of
“judicial experience” has now been expanded
to include bureaucrats. And perhaps, most
importantly, under the Order in question (as it
was amended in 2012), Tribunals are given
sweeping powers to refuse examination of
witnesses if in their opinion it is for “vexatious”
purposes, bound to accept evidence produced
by the police, and, most glaringly, not required
to provide reasons for their findings, “... as it is
not a judgment; a concise statement of the
facts and the conclusion will suffice” (although
the Court, as an offhand remark, also added
“reasons” to “facts” and “conclusions”).
Subject to provisions of this manner, Tribunals
are left free to “regulate [their] own procedure
for disposal of cases.”

The Court attempted to justify this by
observing that “fixing time limits and recording
of an order rather than a judgment is to ensure
that these cases are disposed of expeditiously
and in a time bound manner”. This, however,
is the reasoning of a company CEO, not that of
the highest Court of the land, adjudicating
upon a matter that involves the rights of
millions of people. When the stakes are so
high, when the consequences entail rendering
people stateless, then to allow such departures
from the most basic principles of the rule of
law is morally grotesque.
The Court’s observations in the Kuddus case,
and indeed, the manner in which it has
conducted the NRC process over the last few
months, can be traced back to two judgments
delivered in the mid-2000s, known
as Sarbananda Sonowal Iand II. In those
judgments, relying upon unvetted and
unreviewed literature, without any detailed
consideration of factual evidence, and in
rhetoric more reminiscent of populist
demagogues than constitutional courts, the
Court declared immigration to be tantamount
to “external aggression” upon the country;
more specifically, it made the astonishing
finding that constitutionally, the burden of
proving citizenship would always lie upon the
person who was accused of being a noncitizen. A parliamentary legislation that sought
to place the burden upon the state was struck
down as being unconstitutional.

Unsurprisingly, over the last few months,
glaring flaws in the working of the Foreigners
Tribunals have come to light. Questions in
Parliament showed that as many as 64,000
people have been declared non-citizens in exparte proceedings, i.e., without being heard.
Testimonies reveal these people are often not
even served notices telling them that they
have been summoned to appear. Alarmingly,
an investigative media report featured
testimony by a former Tribunal member who
stated that his compatriots competed to be
what was jokingly referred to as “the highest
wicket-taker”, i.e. the one who could declare
the highest number of individuals “foreigners”.

What the rhetoric and the holdings of
the Sonowal judgments have created is a
climate in which the dominant principle is the
presumption of non-citizenship. Apart from
the absurdity of imposing such a rule in a
country that already has a vast number of
marginalised and disenfranchised people, it is
this fundamental dehumanisation and
devaluation of individuals that has enabled the
manner in which the Foreigners Tribunals
operate, the many tragedies that come to light
every week in the context of the NRC, and
judgments such as Abdul Kuddus. It is clear that
if Article 21 of the Constitution, the right to life,
is to mean anything at all, this entire

When adjudicating upon a person’s citizenship
— a determination that can have the drastic
and severe result of rendering a human being
stateless — only the highest standards of
adjudication can ever be morally or ethically
justifiable. But in further strengthening an
institution — the Foreigners Tribunal — that by
design and by practice manifestly exhibits the
exact opposite of this principle, the Supreme
Court failed to fulfil its duty as the last
protector of human rights under the
Constitution.
Unwelcome departure
1
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jurisprudence must be reconsidered, root and
branch.
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Introduction

The final draft of the National Register of
Citizens (NRC) of Assam was published on July
30th 2018, excluding around 4 million
individuals. Since this was only a draft and not
the final list, those who found their names
excluded from the same were not rendered as
non-citizens. Instead, they were given an
opportunity to file claims for inclusion of their
names in the NRC by December 31, 2018. Now,
the final list of individuals having their names
included in the NRC was published on August
31, 2019 and a substantial number of them are
destined to be excluded. Even amidst this
uncertainty, the most logical consequence
seems to be the denial of Indian citizenship to
such individuals. These individuals might have
the legal recourse in the form of approaching
the High Court and then the Supreme Court
objecting their exclusion. But given the scale of
the exclusion the courts would be flooded by
such petitions resulting in a prolonged process
of their disposal. Thus, there arise some
pertinent doubts regarding their legal status as
citizens of India and the enjoyment of some
corollary rights both, when the matter is sub
judice and after the decision of the court
rejecting the claim of inclusion.
`

Once an individual is declared as a non-citizen
of India, she will be given the status of a
foreigner by the Indian State. If Bangladesh
refuses to accept her as a citizen, which is
highly likely, then there is a high possibility that
millions of such individuals will be herded to
detention centers and tortured. In such case,
all these individuals will be rendered stateless.
India does not have any laws to deal with illegal
migrants from other countries that refuse to
take back its citizens. Neither has India signed
any of the key conventions on Statelessness.
Therefore, the exclusion from NRC would
directly result in disenfranchisement and loss
of property rights, government jobs, work
permits, housing and access to education and
healthcare.
The most pertinent step at this stage, then, is
to determine international obligations of the
Indian State not to render its citizens stateless
en masse and thus try to ebb what could
possibly become one of the gravest violations
of human rights in the history of this country.
II.

Background


Domestic Law Regarding Citizenship

The Indian Citizenship Act, 1955

Sec on 3: Ci zenship by birth. ―

(b) has, since the date of his entry into
Assam, been ordinarily resident in Assam;
and

(1) Except as provided in sub-section (2), every
person born in India―

(c) has been detected to be a foreigner;

(a) on or after the 26th day of January,
1950, but before the 1st day of July, 1987;

shall register himself in accordance with the
rules made by the Central Government in his
behalf under section 18 with such authority
(hereafter in this sub-section referred to as the
registering authority) as may be specified in
such rules and if his name is included in any
electoral roll for any Assembly or
Parliamentary constituency in force on the
date of such detection, his name shall be
deleted therefrom.

(b) on or after the 1st day of July, 1987, but
before the commencement of the
Citizenship (Amendment) Act, 2003 (6 of
2004) and either of whose parents is a
citizen of India at the time of his birth;
(c) on or after the commencement of the
Citizenship (Amendment) Act, 2003 (6 of
2004), where―

Section 10: Provides circumstances where the
Central Government may deprive (naturalised
or registered) individuals from Indian
citizenship.77 Said include: (a) registration or
certificate of naturalisation obtained by
fraudulent means78 Often, the poor quality of
supporting identity documents from civil
registration systems and other administrative
registries might result in deprivation of
citizenship. These documents often contain
minor errors or discrepancies relating to the
identity of individuals. By virtue of Section
10(3), the Central Government ultimately
decides on said deprivation depending on
whether it is “satisfied that it is not conducive
to the public good.” This is a highly subjective
criterion and it is probable that the Indian
government could use this section arbitrarily
and discriminatorily.

(i) both of his parents are citizens of India;
or
(ii) one of whose parents is a citizen of
India and the other is not an illegal migrant
at the time of his birth, shall be a citizen of
India by birth.
Section 6A: Special provisions as to citizenship
of persons covered by the Assam Accord
(2) Subject to the provisions of sub-sections (6)
and (7), all persons of Indian origin who came
before the 1st day of January, 1966 to Assam
from the specified territory (including such of
those whose names were included in the
electoral rolls used for the purposes of the
General Election to the House of the People
held in 1967) and who have been ordinarily
resident in Assam since the dates of their entry
into Assam shall be deemed to be citizens of
India as from the 1st day of January, 1966.



(3) Subject to the provisions of sub-sections (6)
and (7), every person of Indian origin who―

Loss or deprivation of nationality renders the
person concerned an alien with respect to their
former state of nationality, causing them to
forfeit the rights they held as nationals. In
some cases, such rendering of a person
stateless will be contrary to international law.

(a) came to Assam on or after the 1st day
of January, 1966 but before the 25th day
of March, 1971 from the specified
territory; and

77

Section 10 (1), The Citizenship Act, 1955

Statelessness: The 1954 and 1961
Conventions

78
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Section 10(2)(a), ibid
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A person who was rendered stateless in
violation of a norm of international law must
nevertheless be recognized as a stateless
person in accordance with the definition in
article 1, paragraph 1, of the 1954 Convention
relating to the Status of Stateless Persons. He
or she is entitled to protection as a stateless
person accordingly. This is consistent with the
object and purpose of the 1954 Convention.79
This deprivation must meet certain conditions
in order to comply with international law, in
particular, the prohibition of arbitrary
deprivation of nationality. These conditions
include serving a legitimate purpose, being the
least intrusive instrument to achieve the
desired result and being proportional to the
interest to be protected.80 Where loss or
deprivation
of
nationality
leads
to
statelessness, the impact on the individual is
particularly severe. International law therefore
strictly limits the circumstances in which loss or
deprivation of nationality leading to
statelessness can be recognized as serving a
legitimate purpose. The 1961 Convention on
the Reduction of Statelessness establishes a
basic set of rules which prohibit loss or
deprivation of nationality where the result is to
leave an individual stateless.

the State. The UN Human Rights Council has
established that ‘deprivation’ in the UDHR also
includes arbitrary ex lege loss of nationality.82
The Indian Citizenship Act, 1955 considers both
‘loss’ and ‘deprivation’ of nationality and
addresses them in two provisions: Section 9
considers the ‘termination of citizenship’ or
loss of citizenship by operation of law; while
Section 10 considers the ‘deprivation of
citizenship’ initiated by Governmental action.)


Changes in citizenship laws are one of the most
common mechanisms of statelessness. These
changes often create a risk that the persons
who were considered citizens according to old
laws might be rendered stateless by new laws.
Before 1986, every person born in India on or
after the commencement of the Constitution
was considered an Indian citizen by birth on
the territory (unconditional jus soli). This was
replaced by a stricter jus sanguinis doctrine
with the introduction of the Amendment Act,
1986. Thus anyone born after the
commencement of the Constitution on 26
January 1950 but before 1 July 1987 would be
a citizen; however anyone born on or after 1
July 1987 would only be a citizen by birth if
either parent is an Indian citizen.83 This was in
response to the large influx of migrants and
refugees that were coming into India and
raising concerns of national interest,
particularly in the state of Assam.84 This led the
Government to become more stringent on the

(Explanation: ‘Loss’ is used in Articles 5-7 of
the Tunis Conclusions81 when referring to the
automatic withdrawal of nationality by
operation of law (ex lege); while ‘deprivation’
is used in Article 8 referring to situations where
the withdrawal is initiated by the authorities of
79

UNHCR, Guidelines on Statelessness No. 1,
HCR/GS/12/01, para. 49.
80
A/HRC/13/34, para. 25; European Court of Human
Rights, application No. 31414/96, Karassev and
Family v. Finland, 12 January 1999; Court of Justice
of the European Union, Case No. C-135/08,
Rottmann v. Freistaat Bayern, 2 March 2010. On
the notion of “arbitrary” under international law,
for instance in the context of deprivation of liberty,
see A/HRC/22/44, para. 61, including the
jurisprudence of the Human Rights Committee and
the Inter-American Court of Human Rights, cited in
footnote 28 therein.

The Road to looming Statelessness
Crisis
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UNHCR, ‘Expert meeting: Interpreting the 1961
Statelessness
Convention
and
Avoiding
Statelessness resulting from Loss and Deprivation of
Nationality: Summary Conclusions.’ ("Tunis
Conclusions"), November 2013,
82
UN Human Rights Council, ‘Human Rights and
Arbitrary
Deprivation
of
Nationality’,
A/HRC/RES/20/5, 19 December 2013, para 3
83
Section 3 (1), The Citizenship (Amendment) Act,
1955
84
See Chandra, B., Mukherjee, M., Mukherjee, A.,
‘India since independence’, Penguin Books India Pvt.
Ltd., New Delhi, 2008, p. 403
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provisions of its nationality laws by introducing
the Citizenship (Amendment) Act, 1986. The
Act also inserted section 6(A) which created
special provisions as per the Assam Accord.
Anyone of Indian origin entering Assam before
1 January 1966 from a “specified territory”85,
and resided in India since, were deemed Indian
citizens.86 On the other hand, those entering
Assam on or after 1 January 1966 but before 25
March 1971 from the specified territory, were
ordinarily resident in Assam and identified as
foreigners87 could register for citizenship.88 The
second category of persons would have the
same rights as citizens except for voting
rights.89 Persons who did not qualify for either
of the two were considered illegal migrants
and rendered stateless.
The Citizenship (Amendment) Act, 2003 (6 of
2004) made major changes to the Principal Act.
The Act originally required residency in India or
service of a Government in India for twelve
years for periods amounting in the aggregate
of a minimum of nine years to be eligible for
naturalisation; this was increased to fourteen
years and eleven years respectively by the
2003 Act90 thereby leaving many stateless
persons in legal limbo. The First Schedule was
omitted91 and the term 'citizen' in relation to a
‘specified country’ in the First Schedule was
substituted by 'illegal migrant' which is defined
as a foreigner entering India.92
While naturalisation may be the only
alternative for stateless persons who are not
eligible for other avenues to Indian citizenship,
Section 6 in conjunction with the Third
Schedule of the Citizenship Act which provides
for the acquisition of Indian citizenship
through naturalisation requires that persons
shall not be ‘illegal migrants’ (introduced by

the 2003 Act) which already disqualifies most
stateless persons from acquiring citizenship via
naturalisation. Instead of facilitating the
naturalisation of stateless persons, the criteria
laid out in the Citizenship Act concerning
naturalisation are simply too rigid to consider
stateless persons. For example, according to
section 5 of the amended Act made illegal
immigrants and their children unqualified for
registration barring stateless minors to
attempt to naturalise. This, in turn, means that
although the provisions in the Citizenship Act
concerning naturalisation do not create
statelessness per se, they do sustain the
problem as they bar stateless persons from
obtaining
Indian
citizenship
through
naturalisation.

85

89

Territories included in Bangladesh immediately
before the commencement of the Citizenship
(Amendment) Act, 1986
86
Section 6A (2), Citizenship (Amendment) Act,
1985
87
As per the Foreigners (Tribunal) Order 1964
88
Section 6A (3), Citizenship (Amendment) Act,
1985

III.
Influx

Historical Response of India to Refugee

India is neither party to the 1951 Convention
on Refugees nor the 1967 Protocol. The lack of
specific refugee legislation in India has led the
government to adopt an ad hoc approach to
different refugee influxes. The status of
refugees in India is governed mainly by political
and administrative decisions rather than any
codified model of conduct. The ad hoc nature
of the Government’s approach has led to
varying treatment of different refugee groups.
Some groups are granted a full range of
benefits including legal residence and the
ability to be legally employed, whilst others are
criminalized and denied access to basic social
resources.
The legal status of refugees in India is governed
mainly by the Foreigners Act 1946 and the
Citizenship Act 1955. These Acts do not
Section 6A (4), Citizenship (Amendment) Act,
1985
90
Section 18(c), The Citizenship (Amendment) Act,
2003
91
Section 16, The Citizenship (Amendment) Act,
2003
92
See Form IV, Part II, The Citizenship Rules, 2009
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distinguish refugees fleeing persecution from
other foreigners; they apply to all non-citizens
equally. Under the Acts it is a criminal offence
to be without valid travel or residence
documents. These provisions render refugees
liable to deportation and detention.

which enable them to seek formal
employment. They are the only refugee group
to receive travel permits from the Indian
government.
Sri Lankan
The legal status of Sri Lankan refugees in India
is officially governed by the Foreigner’s Act
1946 and India's Citizenship Act 1955 which
defines all non-citizens who enter without
visas to be illegal migrants, with no exception
for refugees or asylum seekers. Sri Lankans
who are considered to be a threat to national
security are deemed to be militants and
detained in ‘special camps’ in Chenglepet or
Vellore. Nonetheless, in general, the
Government of India recognizes Sri Lankans
fleeing violence at home to be refugees and
accordingly grants them protection.

Burmese
Most of Burmese enter India from the
northeast and very few asylum seekers who
travel to Delhi are recognized as refugees by
the UNHCR. The UNHCR in Delhi assists about
2,000 Burmese refugees, the majority of whom
are from the Chin state. The organization
provides the more vulnerable individuals with
a small monthly stipend, which is often not
enough to cover basic necessities. In addition
to the Burmese who are recognisd refugees by
the UNHCR, there are also a large number of
Burmese asylum seekers living in India. The
majority live in Mizoram in northeast India;
they belong to the same ethnic group and find
integration easier. Employment opportunities
are also better there.

Somalis
Somalis constitute the largest African
community in India, numbering approximately
400 people, although less than 200 are
officially registered. Somalis who reach Delhi
apply for refugee status under the UNHCR
mandate. Somali refugees are not provided
with residence permits by the Indian
government rendering them unable to work.
Refugees recognized by the UNHCR receive a
subsistence allowance of Rs. 2,225 for the
principal applicant and Rs. 750 each for the
dependents for the first six months. After six
months, the allowance is cut to Rs. 1,400.
Some Somalis report problems in the past in
accessing the subsistence allowance from the
UNHCR but state that the situation has
improved since the beginning of 2007.
Nonetheless, the subsistence allowance is not
enough to cover the refugees’ basic needs, and
many rely on small donations from friends and
families living abroad to support their stay in
India.

Tibetan
Tibetans who arrived in India in the late 1950s
and early 1960s were accorded refugee status
by the Indian government despite India not
being party to either the 1951 UN Convention
Relating to the Status of Refugees or the 1967
Protocol. These Tibetans were issued
registration certificates, which must be
renewed once or twice a year. Tibetans who
were born in India are also eligible to obtain a
registration certificate once they are 18 years
old. Although the Indian government
continues to allow Tibetans to enter the
country, it has not afforded them the same
legal status as the first wave of Tibetans.
However, some Tibetans who arrived in the
second-wave were able to obtain their
registration certificates by claiming that they
were born in India. Tibetans are given more
rights than most other refugee groups in India.
They are provided with residence permits,

Afghan
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India has not signed the 1951 Convention on
Refugees or the 1967 Protocol and the Indian
government does not officially recognize the
Afghan community to be refugees. Instead,
they are recognised and protected under the
UNHCR mandate. The Indian government has
issued most Afghan refugees with valid
residence permits. This affords them a degree
of legal protection, which allows them to stay
in the country despite not having valid
passports. Attaining residence permits has
been more difficult for the newer arrivals that
arrived in India between 2004 and 2007.

political mileage over Pakistan. Again, the
UNHCR mediated this crisis and these people
were repatriated to Bangladesh, starting from
December 1971.
Chakma
The Chakmas, another group of refugees from
the Chittagong Hill tracts, fled to India in 1964’65 after they lost their land to dam projects,
and also because of religious persecution. They
received assistance from the Indian
government and most of them are settled in
Arunachal Pradesh. They don’t have land rights
but the Supreme Court of India recently ruled
in their favor and directed the government to
grant them citizenship. The local population
has, however, opposed their permanent
settlement that in the past has resulted in
hostility between the two communities.

Rohingya
The Rohingyas remained largely unnoticed
until recently when the Government of India
issued notices for their deportation, calling
them illegal immigrants and a threat to
national security. There were also reports of
Rohingyas being denied entry into India at the
border during the latest wave of persecution in
2017. The Indian government has said that the
number of Rohingyas in the country is 40,000,
while the UNHCR says it has issued registration
cards to 16,000. Compared to other
neighboring
countries,
particularly
Bangladesh, despite their small numbers in
India, their presence resulted in a ‘legal,
diplomatic and political slugfest’93

IV.
Response of the global north to
Refugee Influx
There is a process of assessment of an
individual which is involved in determining the
status of a refugee. This criterion is not set out
in the 1951 Convention and other similar
regional instruments. However, there exists
State responsibility to ensure the protection of
refugees in accordance with its international
obligations:

Bangladeshi

“The Executive Committee “emphasizes that
refugee
protection is
primarily
the
responsibility of States, and that UNHCR’s
mandated role in this regard cannot substitute
for effective action, political will, and full
cooperation on the part of States.”94

In 1971, Pakistan was divided, and East
Pakistan emerged as a new nation state,
Bangladesh, with support from India owing to
its geostrategic interests. Almost 10 million
Hindus who arrived in India were given
protection, mainly in camps while some stayed
with their relatives. These Bengali Hindus after
fleeing repression in the erstwhile East
Pakistan were accepted by India not just on
humanitarian grounds but also to gain some

As compliance measures, different countries
which have ratified the 1951 Refugee
Convention have adopted standards to
determine refugee status in their national
legislations regarding immigration. Many

93

Khandekar, O. 2017. “How the Indian
government is keeping Rohingya out”, The
Economic
Times,
October
15.
https://economictimes.indiatimes.com/news/polit
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States among these have adopted a
sophisticated system to determine the status
of refugees. It is one of the peculiar features of
the 1951 Refugee Convention that it does not
define ‘persecution’. However, circumstances
such as serious violations of human rights like
right to life, freedom, etc can be counted as
persecution. “What amounts to persecution
will depend on the asylum-seeker’s individual
circumstances, including his or her age,
gender, opinions, feelings and psychological
make-up.”95 It is clear that persecution is
closely related to the violation of human rights
and this violation can be of both, civil and
political and economic nature. Perhaps a more
pertinent ingredient based on which the
comparison should be done is one of ‘wellfounded fear’. This fear of being persecuted is
examined based on both subjective and
objective basis. As far as subjective
examination is concerned, the courts of
different States assess some factors such as
background of the asylum seeker and his
experiences in order to find out the motive
behind the application of asylum. On the other
hand, objective examination demands a
contextual reading of the applicant’s
circumstances including conditions in his
country of origin and the experiences of others
in a similar situation.96

inherently connected to right to freedom from
torture).
Right to Employment
Following are some cases involving the claims
of asylum in the countries of USA, UK, Australia
and Canada on the basis of economic
persecution as the asylum seekers’ human
right to work is violated by the country of
origin.
MZWPD v Minister for Immigration and
Multicultural and Indigenous Affairs97
This case held that there is no requirement on
the part of the asylum seeker to show
complete inability to subsist. It came up with a
rather evolved and wider requirement that the
cumulative economic harm like educational
and employment related discrimination can be
taken as a ground for economic persecution.
Sanchez v Canada (Minister of Citizenship and
Immigration)98
In this case, a resident of South American
country of Columbia applied for asylum based
on the claim that he had fled his country of
origin because he was experiencing threats to
his business from Revolutionary Armed Forces
of Columbia. On a closer scrutiny by the court
it was found that there existed an alternative
business for him that would have completely
removed his fear of economic harm. Thus, his
application for asylum based on economic
persecution was rejected.

In this section, cases on economic persecution
in various countries have been examined. It is
to be noted that the cases discussed here are
based on the claims which are cumulative in
nature i.e., the issues include claims of noneconomic harms such as arbitrary detention,
harassment, etc. Accordingly, the cases
discussed below are of the nature of refugee
status determination in the cases of right to
employment and right to life (which is

SH (Baha’is) Iran CG v SSHD99
The UK Court was confronted with a case of an
Iranian couple who left their country facing
hindrances in their practice of profession. The
Court observed that the circumstance alleged
by the couple could not fulfill the ‘substantial

95

“Frances Nicholson and Judith Kumin, A GUIDE TO
INTERNATIONAL REFUGEE PROTECTION AND
BUILDING STATE ASYLUM SYSTEMS, (InterParliamentary Union and the United Nations High
Commissioner for Refugees, 2017) 132”

96
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98
“2007 FCA 99 (8 Mar. 2007)”
99
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97
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discrimination’ test as there was not enough
aggression towards the education and
employment facilities of Baha’is community in
Iran, domestically. Since the couple could have
chosen to stay back and continue their
practice, it was not granted asylum based on
economic persecution.

family and their own lives drives away these
individuals in desperation and hope of a better
place to live. In the words of Gil Loescher, the
barbaric conditions under which the refugees
lived in a sanctuary is produced as under:
“Many are confined to camps or ramshackle
settlements close to the borders of their home
countries where, deprived of opportunities to
work or farm their own land, they depend on
international charity for survival. Refugees are
often separated from members of their
families, exposed to the danger of armed
attack, subjected to many forms of exploitation
and degradation, and haunted by the constant
fear of expulsion and the forced return to their
countries of origin. Vast numbers of children
have spent all their lives in refugee camps. The
longer they live there, the less chance they have
of ever experiencing some semblance of a
normal life”.102

Reference No. 801104100
In this case, a man from Nigeria, who was a
health care professional, flew to Australia and
applied for refugee status citing the reason
that he was facing difficulty in promotion to his
workplace in Nigeria as he did not belong to a
powerful tribe and thus lacked strong political
connections to go up the hierarchy. The
tribunal found out that the man had already
secured a decent education because of which
he was employed as a professional and
therefore, it was not a strong enough reason to
allow him the status of an economic refugee.

There is a continuous threat to refugees which
is easily visible as compared to economic
claims. These threats include torture, forceful
detention, etc. The vulnerability is highlighted
by continuous attacks of terrorism and other
such hostilities103. Below are some cases which
came to the court of different States for asylum
seeking and its determination:

S2012/2003 v Minister of Immigration and
Another101
This case involved an Indo-Fiji couple who were
forced to lease their land out in Fiji. The court
looked into the matter and discovered that in
the context of the circumstances and the place
to which the couple belonged, deprivation of
land would translate into deprivation of means
to livelihood. This could not have been undone
even if the couple had chosen some other
employment. Thus, the asylum was granted as
it was a fit case of economic persecution.

Abdolkhani and Karimnia v. Turkey104
The European Court of Human Rights dealt
with the question of safety of some refugees
which were under threat due to deepening ties
between the Islamic Republic of Iran and the
Shia-led government coalition in Iraq and Shiamilitia. The case concerned unlawful detention
in Police Headquarters of the appellant and the
court observed that deprivation of liberty was

Right to Life (Freedom from Torture)
One of the most common threats to individuals
due to which they flee their countries of origin
is that of life and its corollary rights such as
human right to dignity. The danger to security,
100

“[2008] RRTA 200 (16 Apr. 2008)”
“[2008] FMCA 954 (July 31, 2008)”
102
“Gil Loescher, ‘Refugee Issues in International
Relations’, in Gil Loescher and Laila Monahan, (eds.)
Refugees
and
International
Relations
(Oxford,1989), pp. 1-2”

103

“B C Nirmal, Regugees and Human Rights, ISIL
Year Book of International Humanitarian and
Refugee Law, 2001”
104
“Application no. 30471/08”
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not lawful. Therefore, the detention did not
have any legal basis.

3. Unique position of the claimant: This
standard is important for comparison between
claims of political and economic refuge
because it is a common argument that the
claimant is in the same position as an entire
class of persons and thus does not fit in the
conception of a refugee as the usual large
groups of refugees.

‘K’, ‘H’ and ‘E’ v Secretary of State for the Home
Department105
This case dealt with three appellants from
Jordan who sought asylum in the UK owing to
the hardships in their country of origin due to
political instability. The appellants were part of
the armed forces which were defeated during
the uprising due to political unrest and they
feared that if arrested, they would be arrested,
detained and tortured in prison in Lebanese
Camp. The court decided that the
discrimination practiced by the Lebanese
authorities would result in deprivation of life
and freedom and granted them asylum.

V. Other Countries and Statelessness: A
Comparison
1. Zaire
In Zaire, a law passed in 1971106 granted
nationality to the Banyarwanda people, who
thus obtained certain civil and political rights
such as the right to stand for election and the
right to vote. In 1981, however, Law No. 81002 amended the previous legislation and
retroactively denied nationality to thousands
of Banyarwanda.107 These Banyarwanda,
having no other nationality, have been
rendered stateless.108

From the above-mentioned cases, it can be
deduced that the reasoning behind granting
the status of refugee is widely based on the
following three factors:
1. Voluntarity of migration: This factor is used
for determining motivation for flight.
Generally, it is assumed to be involuntary in
case of a political refuge but voluntary in case
of an economic refuge (migration). As a result
of this, the claim of economic persecution goes
on a back foot.

2. Zimbabwe
In 2001, Zimbabwe instituted laws that
revoked Zimbabwean citizenship from
Zimbabwean nationals who held a foreign
citizenship or who had failed to renounce any
claim to foreign citizenship, even if they did not
know about the claim109.
Essentially,
Zimbabweans with dual citizenship or with a
potential claim to foreign citizenship had to
renounce their foreign citizenship or their
claims to foreign citizenship in order to keep
their Zimbabwean status110. The result of the
Zimbabwean legislation was that millions of

2. Intent- General: It is a general belief that
persons fleeing from economic harms or
situations where they do not have economic or
social rights are not deserving of protection
since they are not obviously fleeing a single
and identifiable aggressor but rather
indiscriminate hardships or natural disaster.

105

“CG [2004] UKIAT OO293”
See Zaire Decree Law No. 71-020 (26 Mar. 1971)
(cited in Report on the Situation of Human Rights in
Zaire, Prepared by the Special Rapporteur, Mr.
Roberto Garreton, in Accordance with Commission
Resolution 1994/87, U.N. ESCOR, Comm'n on Hum.
Rts., 51st Sess., Agenda Item 12, 26, U.N. Doc.
E/CN.4/1997/6/Add.1 (1995)).
107
Report on the Situation of Human Rights in Zaire,
Prepared by the Special Rapporteur, Mr. Roberto

Garreton, in Accordance with Commission
Resolution 1994/87, U.N. ESCOR, Comm'n on Hum.
Rts., 51st Sess., Agenda Item 12, 11 26, U.N. Doc.
E/CN.4/ 1997/6/Add.1 (1995).
108
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Zimbabweans with foreign parentage or with
foreign sounding names111, most of whom
were born and raised in Zimbabwe, have had
their citizenships withdrawn and have had
their national "identities... confiscated by the
state until they prove that they have
renounced
any
claims
to
foreign
citizenship."112

despite being born in Dominican territory and
having identity documents that proved so.
VI.
Failure on part of India to comply with
its International Legal Obligations
Incidences of discriminatory deprivation of
nationality, without a clear legislative basis or
for which a legislative basis was exceptionally
created, have been a source of widespread
suffering and even large-scale statelessness in
the past.114 Some of these situations remain
unresolved to this day and have led to intergenerational statelessness, affecting the
children and grandchildren of those originally
deprived of their nationality.115 Also, new cases
of large-scale and discriminatory deprivation
of nationality continue to be reported.116 India
has also exhibited a similar discriminatory
deprivation through allowing the preparation
of the NRC which has resulted in an en masse
exclusion of people as its citizens.

3. Dominican Republic
On September 23, 2013, the Dominican
Republic’s Constitutional Court handed down
judgment TC/0168/13113. Said ruling redefined,
retroactively, the criteria for acquiring
citizenship by application of the principle of jus
soli by giving a new interpretation to the
concept of foreigners in transit, equating this
concept with that of a foreigner in an irregular
migratory situation. Through this judgment,
the Court retroactively changed the
interpretation given to the term "foreigners in
transit" in the Dominican constitutions in force
between 1929-2010, all of which established
said category as a constraint to acquire
Dominican nationality by jus soli. Judgment
TC/0168/13 ordered the administrative
transfer of all birth certificates of people born
in the Dominican Republic as children of
"foreigners in transit" from 1929-2007, to the
birth registration book of foreigners, arbitrarily
depriving of their nationality a significant
number of people who enjoyed Dominican
nationality, and leaving them in a situation of
statelessness for considering them foreigners

One of the core functions of nationality under
international law is that it provides the holder
with the right to enter and reside in his or her
State. Without this legal bond, the person
concerned — as an alien — becomes subject to
immigration law.117 In rendering a national an
alien, loss or deprivation of nationality
“make[s] him or her subject to expulsion from
the State whose nationality he or she
possessed until that time”.118 Such act may also
cause cumulative human rights violations,
which can be especially severe if the effect of
loss or deprivation of nationality is

111
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expulsion.124 According to General Comment
15 by the Human Rights Treaty Bodies,
“In general, the rights set forth in the Covenant
apply to everyone, irrespective of reciprocity,
and irrespective of his or her nationality or
statelessness. Thus, the general rule is that
each one of the rights of the Covenant must be
guaranteed without discrimination between
citizens and aliens. Aliens receive the benefit of
the general requirement of non-discrimination
in respect of the rights guaranteed in the
Covenant, as provided for in article 2 thereof”

statelessness. The human right not to be
stateless is important because it is a gateway
to the enjoyment of other essential rights such
as civil, political, economic and social rights.
Therefore, the right of citizenship has often
been called “man’s basic right as it is nothing
less than the right to have rights”119. Moreover,
though “national governments may have the
primary responsibility for internationally
recognizing human rights in their own
countries… human rights are the rights of all
human beings, whether they are citizens… or
not.”120


125

Treaty Obligations

The International Law Commission has
suggested that “a State shall not make its
national an alien by deprivation of nationality
for the sole purpose of expelling him or her”.121
According to the Human Rights Committee in
its general comment on article 12 of the
International Covenant on Civil and Political
Rights, reference to a person’s right to enter
“his own country” in article 12 is broader than
the concept of “country of nationality”.122
Where “nationals of a country […] have been
stripped of their nationality in violation of
international law”,123 a person whose
nationality has been withdrawn will continue
to hold the right to enter and reside in that
country, as his or her “own country” under
international law. Equally, the person may
continue to enjoy their private or family life in
that country, which can also form a barrier to

119
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120
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121
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122
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123
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124
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article 8 of the European Convention on Human
Rights. See also European Court of Human Rights
jurisprudence on the expulsion of aliens, and
African Commission on Human and Peoples’ Rights,
comm. 97/93, Modise v. Botswana, 2000.
125
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Recommendations Adopted by Human Rights
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List of International Obligations arising out of Instruments Signed/Ratified by India
Instrument
Article
Provision
International Covenant 2 ¶1
Each State Party to the present Covenant
on Civil and Political (Not a non-derogable undertakes to respect and to ensure to all
Rights
right)
individuals within its territory and subject to
its jurisdiction the rights recognized in the
present Covenant,
without distinction of any kind, such as race,
colour, sex, language, religion, political or
other opinion, national or social origin,
property, birth or other status.
International
2 ¶2
The States Parties to the present Covenant
Convention
on
undertake to guarantee that the rights
Economic, Social and
enunciated in the present Covenant will be
Cultural Rights (ICESCR)
exercised without discrimination of any kind
as to race, colour, sex, language, religion,
political or other opinion, national or social
origin, property, birth or other status.
Developing countries, with due regard to
human rights and their national economy,
may determine to what extent they would
guarantee the economic rights recognized in
the present Covenant to non-nationals.

2 ¶3
Universal Declaration of 15 ¶1
Human Rights (UDHR)
15 ¶2

`

Everyone has the right to a nationality
No one shall be arbitrarily deprived of his
nationality nor denied the right to change his
nationality.

Special Treaty Obligations with respect to Children
Instrument
Article
Convention on the Rights of the 7 ¶1
Child (CRC)

Provision
The child shall be registered
immediately after birth and
shall have the right from birth
to a name, the right to acquire
a nationality and as far as
possible, the right to know and
be cared for by his or her
parents.

7 ¶2

States Parties shall ensure the
implementation of these rights
in accordance with their
national
law
and
their
obligations under the relevant
international instruments in
this field, in particular where
the child would otherwise be
stateless
Every child shall have, without
any discrimination as to race,
colour, sex, language, religion,
national or social origin,
property or birth, the right to
such measures of protection as
are required by his status as a
minor, on the part of his family,
society and the State.

International Covenant on Civil 24 ¶1
and Political Rights (ICCPR)

24 ¶2

Every child shall be registered
immediately after birth and
shall have a name.

24 ¶3

Every child has the right to
acquire a nationality.
Children with disabilities shall
be registered immediately after
birth and shall have the right
from birth to a name, the right
to acquire a nationality and, as
far as possible, the right to
know and be cared for by their
parents.

Convention on the Rights of 18 ¶2
Persons with Disabilities (CPRD)
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International Convention on 29
the Protection of the Rights of
All Migrant Workers and
Members of Their Families


Each child of a migrant worker
shall have the right to a name,
to registration of birth and to a
nationality.

Obligations under Customary International Law

Article 51(c) of the Constitution provides that India “shall endeavor to foster respect for international
law and treaty obligations in the dealings of organized peoples with another,” and thus the definition
of a stateless person provided in the 1954 Convention, which has attained customary international
law status, should have some legal recognition, whether India is party to the Convention or not.126

126

Asha Bangar, Statelessness in India, Statelessness Working Paper Series No. 2017/02, Institute on
Statelessness and Inclusion, June 2017
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The dark side of humanity and legality: A glimpse inside Assam’s
detention centres for ‘foreigners’
Harsh Mander
26 June 2018127
As special monitor for the National Human Rights Commission, activist Harsh Mander visited two
centres in January. This is his searing account of what he found.

Villagers walk past CRPF troops patrolling a road ahead of the publication of the first draft of the National
Register of Citizens in Nagaon in December. | Anuwar Hazarika / Reuters

The people of Assam are sitting atop a
smouldering volcano, one that threatens to
erupt into catastrophic suffering and injustice.
On Saturday, a tortuously extended process of
updating the National Register of Citizens will
conclude with the publication of the draft
register, listing residents of Assam who are
judged to be Indian citizens. There are nine
million Bengali-speaking Muslims, and a
smaller number of Bengali Hindus, in Assam,
and each one of them is waiting with intense
trepidation and fear for the publication of this
list.

thousand women, men and children, or tens of
thousands of them, or hundreds of thousands.
Since there is no formal agreement between
the governments of India and Bangladesh for
India to deport persons they deem to be
Bangladeshi foreigners, what will be their
situation in a country they have treated as their
home for generations? This is where they have
family, friends, cultural and emotional ties,
employment and, sometimes, farmlands.
What will be their status, their future, their
destiny if this country is now declared
overnight to be for them a foreign, alien land?

The question looming like a gathering tempest,
laden with momentous legal and humanitarian
concerns, is: what will be the fate of those
deemed to be foreigners? These may be a few

There are no definite answers from the
government. A law was moved by the Union
government in 2016 to treat Hindu aliens as
people with natural rights to the Indian nation.

127

Mander, H., 2018. The dark side of humanity and legality: A glimpse inside Assam’s detention centres for
‘foreigners.’ Scroll.in.
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The majority of the people of Assam have been
very hostile to any such arrangement. Assam
minister and Bharatiya Janata Party leader
Himanta Biswa Sarma said in December that
the purpose of the National Register of Citizens
is “to identify illegal Bangladeshis residing in
Assam” who would “have to be deported”.
He added that “Bengali-speaking Hindus”
would “remain with the Assamese people, in
conformity with the BJP ideology”.

invitation from the National Human Rights
Commission to serve as their Special Monitor
for Minorities. One of the first missions I
sought was to make a trip to these detention
centres in Assam. After many reminders, the
commission finally agreed to let me visit the
centres with two of its officers. I visited Assam
for this mission between January 22 and
January 24 and took the assistance of two
researchers – Mohsin Alam Bhat, who teaches
at Jindal Global Law School, Haryana, and
Abdul Kalam Azad, an independent researcher
formerly with the Tata Institute of Social
Sciences, Guwahati. We visited two detention
centres in Goalpara and Kokrajhar and spoke at
length with the detainees. We were probably
the first non-official human rights workers to
gain access to these detention centres in the
10-odd years since they have been established.
We also met jail and police authorities, district
magistrates and senior officials in the state
secretariat, and civil society groups in
Goalpara, Kokrajhar and Guwahati. We found
that these detention centres lie on the dark
side of both legality and humanitarian
principles.

One news report quoted Prateek Hajela, the
officer who led the National Register of
Citizens process, as saying that 4.8 million
people had failed to provide appropriate
legacy documents. This triggered commentary
that if nearly five million people face the threat
of being rendered stateless, they are being
thrust into a predicament similar to that of
Myanmar’s Rohingyas – with India claiming
they are illegal Bangladeshi immigrants and
Dhaka not open to accepting deportation. But
Hajela later contradicted his statement,
threatening legal action against the reporter.
This weekend, a report in The Hindu quoted
Hajela as saying “the number of people who
might get left out [of the register] would be
50,000 at most”. All of this only adds to
disquiet and fear.

I was profoundly dismayed by what I saw and
heard at the detention camps. I worked with
my researchers on a detailed report, which
describes the enormous and unending human
tragedy of the detainees, and the extensive
flouting of national and international laws,
seeking urgent corrections. However, despite
repeated reminders to the National Human
Rights Commission, I did not receive any
communication about action taken by the
commission or the state and Central
governments on my report. Now, with the
prospect of possibly lakhs of people being
deemed foreigners after the conclusion of the
National Register of Citizens process, I felt the
only recourse for me was to resign from the
office of special monitor of the National
Human Rights Commission, and bring my
report to the public domain.

The only other clue we have about the possible
future of these persons who will be judged to
be aliens is the sombre experience of the past
decade of several thousand persons who have
been deemed to be foreigners by the
statutory Foreigners’ Tribunals in Assam.
These persons, both men and women, have
been kept in detention centres carved out of
jails, sometimes for close to a decade, in
appalling conditions, with no prospect of
release. Little is known even in Assam, and
even less outside it, of the condition of these
detainees, of the provisions under which they
were detained, and how the state has treated
them.
Unending human tragedy

Condemned without a hearing

These detention centres have not been open
to human rights and humanitarian workers, so
the conditions of their inmates never came to
public attention. Last year, I accepted an

My first finding was that the majority of
persons deemed to be foreigners and detained
in the camps had lacked even elementary legal
representation and had not been heard by the
1
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tribunals. They were mostly detained on the
basis of “ex-parte orders”, or orders passed
without hearing the accused person because
they allegedly failed to appear before the
tribunals despite being served legal notices.
Many claimed they never actually received the
notices: we saw omnibus notices to large
numbers of persons, sometimes naming some
persons and simply adding a number for the
others. Many were migrant workers working
far from home, sometimes in another town or
even another state, or were not at home, or for
a variety of other reasons did not receive the
notice.

understanding of the predicament of persons
with a poor education and lack of economic
resources and social or political capital. It
needs to ensure that people are actually
served their notices and given legal advice and
support, with much higher transparency.
Worse than prisoners
On our visit to the two camps – the one in
Goalpara for men and the facility in Kokrajhar
for women and children – we encountered
grave and extensive human distress and
suffering. Each centre has been carved out of a
corner of a jail. Here, the detainees are held for
several years, in a twilight zone of legality,
without work and recreation, with no contact
with their families save for rare visits from
relatives, and with no prospect of release. In a
jail, inmates are at least permitted to walk,
work and rest in open courtyards. But the
detainees are not allowed out of their barracks
even in the day, because they should not be
allowed to mix with the “citizen prisoners”.

For those who did get the notices, we learned
that typically, a huge panic set in and many
sold their meagre properties and took large
loans to hire lawyers to steer them through
this process. Many of the lawyers were poorly
qualified or deliberately let them down.
Even the deputy commissioner we spoke to
said that every time he visits the detention
centres, the detainees complain to him that
they did not get proper legal representation
and that they actually did possess the required
documents, but there is no one to whom they
can appeal. The officials admitted that many a
time when the person is not found at home,
the notice is served to relatives. They also said
that people are unlikely to evade receiving
notices because they know that this will limit
their chances of proving their citizenship.

A jail for women is anyway far more confined
than one for men, and within the Kokrajhar jail,
the women’s detention centre is even more
cramped. Think of a situation in which these
women – many barely literate homemakers,
some aged widows – have not been allowed to
move outside a confined space of maybe 500
square metres for close to a decade. In the
women’s camp, in particular, the inmates
wailed continuously, as though in permanent
mourning.

While listening to the detainees, it became
clear that for many of them, their cases had
been decided ex-parte or they had not got a
fair chance to prove their Indian nationality. As
a humane democracy, we provide legal aid
even to people accused of heinous crimes like
rape and murder, but in this case, without even
committing any crime, these people are
languishing in detention centres as they cannot
afford legal services.

We were informed by officials that they have
no guidelines or instructions from the Centre
or state about the rights of the detainees. The
detention centres are therefore de facto, if not
de jure, administered under the Assam Jail
Manual. We found that the state does not
make any distinction, for all practical purposes,
between detention centres and jails, and thus
between detainees and prisoners charged with
or convicted of crimes. In the absence of a clear
legal regime governing the rights and
entitlements of detainees, jail authorities
selectively apply the Assam Jail Manual to
them, but deny them the benefits – such as
parole and waged work – that prisoners are

Overall, I am convinced that for a process that
can result in the disenfranchisement,
indefinite detention or expulsion of a person,
the state government needs to ensure due
process and, with it, compassion and an
2
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entitled to under jail rules. Thus, the detainees
are treated in some ways as convicted
prisoners, and in other ways deprived even of
the rights of prisoners.

have been situations in which the child has
been declared Indian and both parents
foreigners. In such cases, the state takes no
responsibility for the child, who is left in the
care of distant family members or the
community. A child under six can stay with the
mother in the detention centre. But the legal
handling of children above six who are
declared foreigners is even more unclear and
shaky.

We found men, women and boys above six
years who had been separated from their
families, adding to their distress. Many had not
met their spouse for years, several not even
once since their detention. In a moving
representation to the National Human Rights
Commission chairperson, detainee Subhash
Roy asked, “Which country’s Constitution in
the earth separates husband from wife and
children from their parents?” The detainees
are not allowed legally to communicate with
their family members but, occasionally, the jail
authorities facilitate communication on
humanitarian grounds on their mobile phones.
Parole is not allowed even in the event of
sickness and death of family members. In their
understanding, parole is a right only of
convicted prisoners, because they are Indian
citizens.

Families torn apart
Halima Khatun, a middle-aged woman, has
been detained in Kokrajhar for 10 years. Her
four children live with her husband, who works
as a chowkidar in a government school in
Nagaon district. All her children, parents and
six siblings are Indian citizens, and she alone
was deemed an illegal Bangladeshi immigrant.
When she was detained, her oldest son was 16.
Her youngest son lived with her at the centre
for some time. This assuaged her loneliness.
But the authorities later handed the boy over
to his father. Khatun’s family has been working
tirelessly but unsuccessfully to win her
freedom, even raising money to hire a lawyer
and approach the Gauhati High Court.

Difficulties for families to meet are
compounded because only a few jails in the
state have been converted into detention
centres. Many family members who have
loved ones in the camps but have not been
detained themselves do not have the money to
travel to the detention centres, especially if
these are in another district. There are at
present six detention centres attached to jails
in Assam. Until 2014, there were only two. The
Goalpara centre houses detainees from eight
districts. While the Kokrajhar centre is for
women and children, Tezpur, Jorhat and
Silchar also have small enclosures for women
detainees.

Fellow inmate Haliman Bewa, an elderly
widow, was declared an illegal immigrant by a
Foreigners’ Tribunal and sent to the detention
centre. Her only son has sold all their property,
including their small house, to fight her case.
He still has not been able to file an appeal in
the higher courts.
Arti Das from Nagaon has been lodged at the
centre for the last three years while her
husband is detained in Tezpur. But their two
sons are Indian citizens. Das does not have the
money to hire a lawyer and fight to establish
her citizenship. For 32-year-old Jalima Khatun,
her son was just 14 days old when she was
detained. It has been four years since and he
has never once seen the outside world. At the
men’s detention centre in Goalpara, we met
Ananta Sarma, 77, who had migrated from
Tripura to Assam’s Nalbari district to work as a
cook at a roadside eatery, commonly called a
“line hotel”. His family, including his children,

There has been worldwide condemnation this
past month of the United States government’s
policy to separate the children of illegal
immigrantsfrom their parents at the border.
But this has been standard practice for
detainees deemed to be foreigners in Assam
for nearly a decade, without comment or
censure by the larger human rights
community. We found that because of the
separation of families, a particularly vulnerable
situation has been created for children. There
3
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stayed back in Tripura. He married a second
time in Assam and raised another family. More
than six years ago, Sarma and his wife were
arrested on the basis of an ex-parte decree by
a Foreigners’ Tribunal that deemed them to be
Bangladeshi nationals. Sarma said he had no
idea how and when the case was instituted and
tried. He did not receive a notice from either
the police or the tribunal. After their arrest, he
said, the police took them to the IndiaBangladesh border in Mancachar in Dhubri
district and tried to push them into
Bangladeshi territory, only to be thwarted by
the neighbouring country’s border guards.
They were driven back, separated and lodged
at the detention centres – his wife in Kokrajhar
and he in Goalpara. In these six years, Sarma
said, he has met his wife only once, for a few
minutes, at the Kokrajhar centre after
receiving special permission from the
detention authority. He was luckier than most
others. When Sarma and his wife were
arrested, their two children were in their teens
– the boy was 14 and the girl 17. They have not
met their children since their detention; they
do not even know where they are or what they
are doing.

detainees. Their right to a life of dignity, even
in detention, cannot be compromised.
Detaining them as common criminals within
jail compounds, without facilities such as legal
representation or communication with their
families, is a violation of their right to live with
dignity and the right to procedural due
process.
International law also explicitly lays down that
immigrants cannot be detained in jails, and
that their status is not that of criminals.
According to the United Nations High
Commissioner for Refugees’ guidelines,
detention is permitted only in officially
recognised places of detention. The guidelines
say states are obliged to “place asylum-seekers
or immigrants in premises separate from those
persons imprisoned under criminal law”. In a
2012 report of the UN Working Group on
Arbitrary Detention, Principle 9 states,
“Custody must be effected in a public
establishment specifically intended for this
purpose; when, for practical reasons, this is not
the case, the asylum-seeker or immigrant must
be placed in premises separate from those for
persons imprisoned under criminal law.” The
UNHCR also says that detention should not be
punitive in nature. The use of prisons, jails and
facilities designed or operated as prisons or
jails should be avoided.

Nur Mohammad, who is 63, ailing and hearing
impaired, has been detained since January
2010. He was too weak and disoriented to
speak clearly with us and had to be helped by
his fellow inmates. A daily-wager, he was
served a notice to prove his citizenship at his
home in Goalpara district. Though he claims he
produced sufficient documentation to
establish his Indian nationality, he could not
convince the Foreigners’ Tribunal. He feels he
failed because he could not afford a lawyer.
Since his detention, he has not met a single
member of his family, and has no means to
approach the higher courts for his release.

Humanitarian considerations and international
law obligations also require that families of
persons deemed to be illegal immigrants not
be separated under any circumstances. This
leads to the requirement for open family
detention centres not housed within jails.
Indian juvenile justice laws are also applicable
here. The safety and care of children in
situations in which they or their parents are
deemed to be foreigners must be the direct
responsibility of the state through the Child
Welfare Committees established under the
Juvenile Justice Act. The law applies to both
children who are detained and those who are
free while their parents are detained.

Right to a life of dignity
My paramount recommendation to the
National Human Rights Commission was the
urgent establishment of a clear legal regime to
govern the condition of detainees that is in
conformity with Article 21 of the Constitution
and international law. The state, under Article
21, must ensure a transparent procedure and
respect the right to life and liberty of

Detainees who suffer from mental disabilities
must be given due support under Indian
4
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mental disability laws. The state’s obligation in
relation to mental disability also flows from
Article 21, which is applicable irrespective of
nationality and covers foreigners. Also,
detainees above a certain age should not be
detained.

detained in these camps for life, with no relief?
Is this lawful, constitutional and just?
On June 11, four United Nations special
rapporteurs
wrote
to
the
Indian
government expressing concerns similar to
those I raised with the National Human Rights
Commission. In their letter, they quoted an
Assam minister stating that “the NRC is being
done to identify illegal Bangladeshis residing in
Assam” and “all those whose names do not
figure in the NRC will have to be deported”.
They said “that local authorities in Assam,
which are deemed to be particularly hostile
towards Muslims and people of Bengali
descent, may manipulate the verification
system in an attempt to exclude many genuine
Indian citizens from the updated NRC”. They
also observed that “members of the Bengali
Muslim minority in Assam have experienced
discrimination in access to and enjoyment of
citizenship status on the basis of their ethnic
and religious minority status. We are
particularly concerned that this discrimination
is predicted to escalate as a result of the NRC”.

Indefinite detention is a violation of Article 21
and of international human rights standards.
The UN Working Group on Arbitrary Detention
notes that detention “must not be for a
potentially indefinite period of time”.
Guideline 4.2 of the UNHRC says detention can
only be resorted to when it is determined to be
necessary, reasonable in all the circumstances
and proportionate to a legitimate purpose. The
authorities must not take any action beyond
the extent strictly necessary to achieve the
pursued purpose. According to the UNHCR, the
test of proportionality applies in relation to
both the initial order of detention and any
extensions.
Indefinite
detention
for
immigration purposes is arbitrary as a matter
of international human rights law. To guard
against arbitrariness, maximum periods of
detention should be set in national legislation.
Without these, detention can become
prolonged and, in some cases, continue till
death.

India’s policy must measure up to many tests.
The first of these is India’s constitutional
morality, and national and international laws.
But it must also be compassionate. We must
defend the rights to justice and public
compassion of large numbers of mostly
impoverished and very powerless people who
may overnight find themselves treated as
foreigners in their own land, and unwanted in
any other. They must be protected from the
possibility of maybe tens of thousands of
hapless people being condemned to the same
fate the inmates of Assam’s detention camps
have been forced to endure. Indefinite
incarceration of men, women and children in
conditions worse than those of convicted
prisoners, only because they were unable (or
not enabled) to prove their citizenship, greatly
diminishes India – its government, but even
more its people.

Needed: A clear, compassionate policy
The fundamental right to life guaranteed by
the Constitution applies not only to citizens but
also to those whose citizenship is contested or
denied. Their detention without due process
and adequate, free legal representation
violates their fundamental right to life. The
Indian state must be compelled by the courts
and by humane public opinion to formulate
and announce a clear long-term policy on how
it will treat, and what will be the consequences
of, a person declared a foreigner? This is
crucial, because if the National Register of
Citizens declares thousands, even lakhs, of
people as foreigners, does the state want to
detain all of them indefinitely? The policy must
also clarify what happens to those whose
appeals are rejected. With Bangladesh
unwilling to take them, are they then to be
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Lawfulness of Detention of Declared Foreigners in Assam Under
International Law
Ravi Nair
8 September 2019
The Citizenship Act of 1955 and the 1946
Foreigners Act, working in conjunction, in their
wording and consequences are in violation of
India’s international human rights and
humanitarian law obligations. Both Acts permit
excessively arbitrary forms of detention, and
disregard established principles of legal
procedure. This summary is of a longer paper
that shows that detention is not a means
proportionate to the ends in this context.
Second, it demonstrates that the Citizenship
Act and the Foreigners Act provoke arbitrary
detention that falls under the Categories III, IV
and V established by the United Nations
Working Group on Arbitrary Detention.128
Arbitrary Detention
Article 9 of ICCPR contains the negative
obligation not to subject anyone to arbitrary
arrest or detention. The deprivation of liberty
of an individual is only permissible to the
extent that it is in accordance with procedure
established by law.129 Importantly, the drafting
history of this provision confirms that
“arbitrariness” is not to be equated with
“against the law”, but must be interpreted
more broadly to include elements of
inappropriateness, injustice and lack of
predictability.130 It must be noted that Article
9(1) specifies that arbitrary and unlawful
deprivation of liberty do not necessarily
128

This will be elaborated upon more explicitly
below
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describe the same thing, but that an arrest can
be arbitrary while nonetheless being
permissible under domestic law. In such a case,
the lawfulness under domestic law does not
preclude the deprivation of liberty being
counter to international law. To help
determine whether a deprivation of liberty is
counter to Article 9 ICCPR, the UN Working
Group on Arbitrary Detention has set up five
categories.131 Three of them are relevant here:
Detention falls under Category III and is thus
arbitrary if it involves the total or partial nonobservance of the international norms relating
to the right to a fair trial as enshrined in Article
14 ICCPR132; Category IV applies if
administrative custody for immigrants or
refugees is prolonged without possibility of
administrative or judicial review as required by
Article 9 ICCPR133; and Category V is relevant if
detention is based on discriminatory grounds
as documented in the ICERD.134
Category III – Fair Trial
Category III set out by the Working Group
involves the total or partial non-observance of
international norms relating to the right to a
fair trial as enshrined in Article 14 of the
ICCPR.135 In other words, an arrest or detention
that is ordered through an unfair trial is by
default arbitrary. The procedural safeguards
held in the sub-provisions of Article 14 are
extensive. First, they set out the requirement
131
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of a fair and public hearing by a competent,
independent and impartial tribunal established
by law136, and codify the crucial principle that
an individual must always be considered
innocent until proven guilty.137 Additionally,
fair trial guarantees require that an individual
must be “informed promptly and in detail in a
language which he understands of the nature
and cause of the charge against him”, that
must “have adequate time and facilities for the
preparation of his defence and to
communicate with counsel of his own
choosing”, and that all persons have the right
to attend their own hearings.138 Next, if a final
decision was reached in a case, the case may
not be judged upon again in the same form.139
However, should there have been a
miscarriage of justice, or should new facts arise
that would exonerate the individual, the victim
of the error shall receive compensation unless
the error was attributable to him.140 While the
language used in Article 14 could be seen to
indicate that the procedural safeguards apply
only to those with criminal charges against
them, these provisions are considered basic
principles of due process that apply to civil
proceedings as well.141

highly arbitrary. Although ex- parte
proceedings may be lawful, individuals often
do not even have the options to respond to
summons, and thus are by default declared
foreigners without having the opportunity to
represent themselves despite being entitled to
do so. Finally, the extraordinary laws under
which the procedures are established cannot
be justified through the exceptions permitted
in the ICCPR. From the preceding paragraphs it
thus becomes clear that the procedure of
determining whether an individual is a
foreigner, and thus “merits” what we have
held to be disproportionate detention, cannot
guarantee a fair trial, by reason of which an
arrest is by default arbitrary.
Category IV: Review of Lawfulness of
Detention
Per the UN Working Group on Arbitrary
Detention, a detention is considered arbitrary
if it falls within Category IV – that is, if
immigrants or refugees are submitted to
prolonged administrative custody without
possibility of administrative or judicial review
as required by Article 9 ICCPR.142 While there
may de jure be the possibility for review of the
lawfulness of detention, this option is rarely
resorted to. Overall, the success of petitions
meant to review the decision of an FT largely
depends on the discretion of the Supreme
Court.

Not only do the Foreigners Tribunals lack
judicial independence by being under extreme
pressure to declare foreigners, they are also
merely quasi-judicial, and until recently
disregarded core legal procedures such as res
judicata. Additionally, hearings are not public,
and the lawyers and judges employed often
lack experience and training. Gross errors and
miscarriages of justice frequently arise, but are
not compensated for. That the onus to prove
they are citizens of India lies on the respondent
is in clear violation of core principles of due
process, aggravated by the fact that whether
or not the documents submitted will suffice is

Category V: Discrimination
The final category set out by the UN Working
Group on Arbitrary Detention explains that any
deprivation of liberty based on
discrimination based on birth, national,
ethnic or social origin, language, religion,
economic condition, political or other
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opinion, gender, sexual orientation,
disability, or any other status, and which
aims towards or can result in ignoring the
equality of human rights.143

Amendment codifies an option for “declared
foreigners” belonging to certain religious
groups to apply for citizenship postdeclaration.146 While this may seem to be a
viable solution to the situation, as people are
given a chance to apply for permanent
residency and not get deported, most of those
“declared foreigners” are of Muslim faith,
precluding them from the option laid out in the
Amendment.147

results in the deprivation of liberty being of an
arbitrary nature. As noted in the
communication OL IND 2/2019 issued by
various mandates of the United Nations,144 the
Citizenship Act of 1955 as amended in 2016
“introduces provisions, which appear to be
discriminatory against a number of ethnic and
religious minorities […].”145Importantly, the
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The issues with a nationwide NRC
Foreigners Tribunal - Amendment Order, 30 May, 2019
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National Population Register – Notification, 31 July 2019
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NRC violates constitutional morality, principles of international law
The judiciary should have kept its distance from this communal exercise that can only bring India
shame at the international level.
Colin Gonsalves
18 June 2019148
The case of Mohammad Sanaullah — where
Sanaullah, a former soldier, was declared a
foreigner by an Assam Tribunal — exposed a
gaping hole in the National Register of Citizens.
No doubt, the state will scramble to correct the
injustice. But for the poor in the state, nobody
will bother.
A tribunal meet on the NRC and the Citizenship
(Amendment) Bill (CAB), 2016, revealed that
the Muslim minority in the state is angry at the
sheer injustice of millions of them being
suddenly declared foreigners. Some have been
put in detention centres in violation of
international law. According to the National
Human Rights Commission, they face
deplorable conditions. They are terrified as
they anticipate employment termination and
denial of government health and education
services.
On the other hand, the indigenous and tribal
people of Assam are fed-up with what they
consider to be their growing marginalisation:
Unchecked in-migration has continued despite
the Assam Accord of 1985, an enactment
intended to curb in-migration. They are furious
at the central government-proposed CAB,
which will regularise millions of migrants.
Fortunately, leading members of both
communities have displayed extraordinary
statesmanship. The highlight of the meet was
an exchange with some tribal leaders who,
when asked if they would press for deportation
of those declared “foreigners,” answered —
off-the-record — that they would not take such
an extreme stand. Rather, they said the burden
of in-migration ought not be on Assam alone.
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Civil society is categorical that governments, in
the past, betrayed them by not implementing
the Assam Accord, and wants effective
protection of the rights of the indigenous
including prohibition of land transfers: They
have become a rapidly shrinking minority in
their own land. And the proposal to enact the
CAB is seen as the last straw.
The central government’s move to establish
the NRC and deport four million residents of
Assam also leaves India vulnerable to the
charge of ethnic cleansing. There are millions
of stateless people in the world, and India has
now added four million to the list: That these
people have lived in Assam for decades and are
entirely integrated into the local community
makes the Indian case stand out on the
international stage for its sheer inhumanity.
Article 15 of the Universal Declaration of
Human Rights affirms that everyone has a right
to a nationality. The UN Convention on the
Reduction of Statelessness, 1961, creates an
international
obligation
to
prevent
statelessness and prohibits the withdrawal of
nationality in situations where persons would
be left stateless.
The judiciary, which could have played an
important role in restraining the government,
has added fuel to the fire. It is one thing to
direct measures to prevent illegal migration,
and quite another to propose forced
deportations. It is perfectly lawful for the state
to identify and evict subversives within a
migrant population, but it is not permissible to
collectively punish millions of poor migrants.
Thus, state action must be directed towards

sealing the borders and regularising those who
have resided in India for decades — as has
been done by the Supreme Court in the case of
the Chakmas.

in any case, find documentation impossible to
grapple with. History will condemn this
exercise as ethnic cleansing, pure and simple.
The Foreigners Tribunals are required by law to
have judicial members. Tribunals without
judicial members are unheard of. And yet, the
Foreigners Tribunals flourish with an everincreasing number of non-judicial members.
Their appointments depend on the advocate’s
closeness to the political powers-that-be. Their
tenure extensions depend on the number of
persons they have declared foreigners. Their
understanding of the law is sometimes so poor
that people declared Indian citizens are tried
again, until a tribunal finally declares the
person to be a foreigner. The legal principle of
res judicata, we are told, does not apply.

The NRC process, however, is downright
disgraceful and bereft of the rule of law.
Relevant panels have heard heart-wrenching
testimonies of people who had their
citizenship stripped away in the most arbitrary
manner. To establish citizenship, the burden of
proof has been shifted — by unconstitutional
legislation — to the migrant. The state can
arbitrarily pick up members of the minority
community, accuse them of being foreigners,
and then pack them off to the Foreigners
Tribunals to prove their innocence: The
presumption of innocence, in this whole
process, has been done away with. The
migrants are required to produce documents
to prove their presence in the state prior to
1971. This is an onerous condition to have in a
state where floods are a regular feature that
drown homes and destroy records. The poor,

The judiciary should have kept its distance
from this communal exercise that can only
bring India shame at the international level.
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Home Ministry Working to Expand Scope of NRC Across India To
Deport Illegal Immigrants
An amendment in the Foreigners (Tribunals) Order, 1964, issued by the central government on May
30 paves the way for expanding the scope of NRC beyond.
Indo Asian News Service
20 July 2019149
While the finalisation of the National Register
of Citizens (NRC) is at an advance stage in
Assam, the Home Ministry is working on
modalities to implement across the country
the exercise to identify illegal immigrants for
deportation.
An amendment in the Foreigners (Tribunals)
Order, 1964, issued by the central government
on May 30 paves the way for expanding the
scope of NRC beyond.
The amended order empowers state
governments and even district magistrates of
all states and Union Territories to set up
tribunals to identify a “foreigner” who is living
in India illegally.
Until now, only the Centre had the power to
constitute such tribunals, which were
essentially quasi-judicial bodies unique to
Assam.
The NRC exercise in Assam - under the
supervision of the Supreme Court - is one of
the most keenly watched processes in the
country as several lakh people will be rendered
stateless once the final list is published.

told the Rajya Sabha that the government will
ensure that all illegal settlers in India are
deported as per international law.
The government would deport illegal
immigrants from “every inch of the country’s
soil”, Shah said in the House.
The NRC, first published in Assam in 1951, is
being updated as per directions of the
Supreme Court to segregate Indian citizens
living in Assam from those who have illegally
entered the state from Bangladesh after March
25, 1971.
The apex court had asked the Centre and the
Assam government to publish the list by July 31
but both the governments have sought more
time to do so, citing the need for “sample reverification” in areas bordering Bangladesh.
Minister of State for Home Nityanand Rai,
while replying to a query on the NRC in the
Rajya Sabha on Wednesday, had also said
there would be “some delay in finalising the
NRC” as the government does not want
genuine citizens to be left out or any illegal
immigrant to be included.

Pitching for the NRC to be a nationwide
exercise and not just restricted to Assam,
Union Home Minister Amit Shah on Tuesday

149

Indo Asian News Service, 2019. Home Ministry working to expand scope of NRC across India to deport
illegal immigrants. Hindustan Times.
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In the Idea of an 'All India NRC', Echoes of Reich Citizenship
Law
Nizam Pasha
26 August 2019150
While the NRC does not identify persons ‘of Indian origin’ on the basis of religion or ethnicity, when
clubbed with the impending Citizenship Amendment Bill, those deprived of citizenship will solely be
Muslims.

People show their acknowledgement receipts after checking their names in a draft for National Register of
Citizens, in Guwahati. Photo: PTI/Files

The Ministry of Home Affairs issued a
notification on July 31, 2019, stating that the
Central government has decided to prepare
and update the population register in the rest
of India other than the state of Assam.
Meaning that the exercise to update the
National Citizenship Register (NRC) in Assam
will now be implemented throughout the
country.
Much has been written about the flaws
inherent in the NRC process. The very idea
that every person who was born in the
country and has lived here all of her or his life
150

should be able to furnish documentary
proof of residence and familial relations
emanates from a privileged notion of home
and family life.
For one, it does not accommodate the
homeless. Assam, for instance, is a floodprone state where every year, during the
monsoons, the Brahmaputra and its
distributaries flood the riparian areas. Each
year, many who do not live in pucca houses
lose all their possessions and escape with
their lives to start afresh.

Pasha, N., 2019. In the Idea of an “All India NRC”, Echoes of Reich Citizenship Law [WWW Document]. The
Wire. URL https://thewire.in/rights/assam-nrc-assam-nazi-reich-citizenship (accessed 9.2.19).
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These persons are now required to produce
papers to establish their residence before
March 24, 1971, or their relationship with
parents or grandparents who can so establish
residence. If they fail to do so, they will be
declared illegal immigrants. Similarly, the
process does not take into account orphans,
abandoned children or youngsters who ran
away from home to escape abuse and built
their lives elsewhere.

Jains, Parsis and Christians from Afghanistan,
Bangladesh and Pakistan – basically anyone
who is not a Muslim – eligible for citizenship.
Putting the two together, the overall effect is
that Muslims who are unable to establish
citizenship will
be
declared
illegal
immigrants. And going by the spate of laws
recently passed by the Rajya Sabha, not much
stands in the way of the Bill becoming law.
In a recent development, the Supreme Court
on August 13 passed an order clarifying
certain queries raised by the state
coordinator of the NRC and dismissing a
batch of applications filed by affected
persons on the same issue. The question
before the court was regarding the status of
children born in India after December 3,
2004, one of whose parents was a “doubtful
voter” or “declared foreigner” or whose case
was pending before the Foreigners Tribunal
or some other court, though the other parent
was validly included in the NRC.

The idea that for every citizen, there is a
loving parent who has maintained birth
records is deeply flawed. Therefore, the NRC,
at every stage, excludes the most
underprivileged. While the process excludes
persons without reference to their religion
(although going by the Sachar Committee
report, there is a disproportionate
representation of Muslims in the weakest
economic classes), the government is, in
parallel,
pursuing
the Citizenship
Amendment Bill, which amends the
Citizenship Act, 1955 to make undocumented
migrants who are Hindus, Sikhs, Buddhists,

Chief Justice Ranjan Gogoi, speaking for the
Supreme Court, held that even if one of the
parents of such children was unable to

File photo. People check for their names on the final draft of the state’s National Register of Citizens after it
was released. Photo: PTI
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establish citizenship in the NRC process,
the child would not be entitled to have his or
her name included in the NRC. The court
noted that these very questions were
pending before the constitution bench and
would be decided in that case. Meanwhile,
the state coordinator could proceed based on
the above understanding for purposes of the
NRC exercise for the present.

a ‘German’ was and differently classified
individuals of mixed Jewish and German
parentage.
To begin with, persons with one or two
Jewish grandparents were classified as
German while individuals with three or four
Jewish grandparents were classified as full
Jews. Gradually, the laws moved on to
become less and less tolerant of persons of
mixed parentage, termed ‘Mischling‘, and
demanded purity of blood.

Parallels with the Third Reich
The entire NRC process, and particularly the
August 13 order, is eerily reminiscent of
the Reich Citizenship Laws passed by the Nazi
government in 1935. Historians mark the
passing of the ‘Nuremberg Laws’ on
citizenship as the beginning of the series of
events now known as the holocaust. The
Reich Citizenship Law defined a citizen of the
Reich as “that subject only who is of German
or kindred blood”.

A 1935 Chart from Nazi Germany used to
explain the Nuremberg Laws which employed
a pseudo-scientific basis for racial
discrimination against Jews. Photo: United
States Holocaust Memorial Museum
Collection/Wikimedia Commons, CC BY-SA
Children and grandchildren of Jews who had
married Germans and in some cases had even
converted to Christianity and who thus far
had seen themselves as German found
themselves unable to pass the test and were
denied citizenship.

The status of a citizen was acquired by the
granting of citizenship papers by the
government of the Third Reich. All political
rights were available only to citizens granted
papers under this law. The regulations that
followed these laws struggled to define who

Under these laws, an Ahnenpass (literally,
ancestor pass) was issued to those found to
be of “Aryan blood”, which was a record of
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the family tree of the individual and entitled
the holder to citizenship rights. This again
bears a striking similarity to the NRC process,
where the family tree of each individual is
being constructed, which will be reflected in
the NRC extract, and will show that the
ancestors of the holder have been verified to
be ‘of Indian origin’. This will then entitle the
holder to rights available to a citizen under
the constitution.

Lack of judicial urgency
The fixing of March 24, 1971, as the reference
date for the exercise of Section 6A of the
Citizenship Act is itself the major plank of the
challenge before the constitution bench. So
someday, after the entire population of the
state is asked to demonstrate that they came
to India prior to March 24, 1971 in an exercise
that has taken years and hundreds of crores
of the public exchequer and in which lakhs of
people are likely to be declared stateless, the
Supreme Court will sit to decide, in hindsight,
whether that date had any constitutional
basis.

In Nazi Germany, since the question of who
qualified as a German came to depend on
religion (Jewish or Christian), the Nazis had to
rely on birth, baptismal, marriage, and death
certificates for issuance of citizenship papers.
People scrambled to obtain these certificates
typically maintained in churches and
government offices, to establish their
relationship
with
German
(meaning
Christian) grandparents.

Another question to be decided is whether,
after over 40 years of living in India, a person
can be displaced even if found to be an illegal
immigrant. The constitutional validity of
Sections 3(1)(b) and (c) of the Citizenship Act
which form the basis of the August 13 order
is itself under challenge in another writ
petition and has again been referred to a
constitution bench, which again has not yet
been constituted.

With the NRC in progress in Assam and now
with the issuance of the notification by the
Ministry of Home Affairs for implementation
of a population register throughout the
country, as people scramble to collect birth
certificates, ration cards and other
documents establishing their connection
with Indian parents and grandparents, one
cannot help but sense a glimmer of past
events.

To put the court’s sense of urgency around
the formation of that bench into perspective,
of the many cases referred to five-judge
benches of the Supreme Court, two cases, in
particular, were jostling for a hearing in the
summer of 2017. The Supreme Court decided
that while the constitutional basis for the
NRC exercise could await its turn, the practice
of triple talaq that persisted for 1400 years
could not be tolerated for another summer
and the issue of the constitutional validity of
the practice required the immediate
attention of the court.

The only difference being that the Indian NRC
does not identify persons ‘of Indian origin’
based on religion or ethnicity. However, as
mentioned above, if the Citizenship
Amendment Bill in its present form comes to
be passed, those who are denied citizenship
will solely be Muslims and all others will be
granted refugee status and allowed to remain
in the country.

And so, that challenge was listed for hearing
before a specially constituted 5-judge bench
that held hearings over the summer vacations
and pronounced the well-known Shayara
Bano judgement that is now part of our
recent constitutional history. Meanwhile, the
NRC exercise – which is likely to render lakhs
of people stateless – was allowed to go on
without any examination of its constitutional
basis.

What is most inexplicable about how the
Supreme Court has conducted these
proceedings is that – as the court itself
mentions in the August 13 order – questions
that form the very basis of the NRC process
have been referred to a constitution
bench and are still pending adjudication.
2
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The upshot of the above discussion is that the
very basis on which the NRC exercise is
proceeding is still to be adjudicated upon.
Further, there is no clarity on what will
happen to persons declared as illegal
immigrants in this exercise. At present, there
is no scope of deporting them since there is
no existing agreement with Bangladesh to
accept immigrants, nor is Bangladesh likely to
suddenly accept lakhs of persons, that it has
no record of – most of whom were born in
India.

The homes of Jews who were taken away to
concentration camps were looted and often
occupied by their ‘German’ neighbours.
Would the same not happen to persons who
are declared illegal Bangladeshi immigrants
and removed to detention centres? Should
not an adjudication on the question of the
consequences of exclusion from the NRC,
therefore, be the focus of attention of the
Supreme Court before declaring lakhs of
people as non-citizens and visiting the social
consequences of statelessness on them?

The Supreme Court is considering this
question in a separate petition filed by
activist Harsh Mander and meanwhile has
asked the state of Assam to submit a
report on the number of its detention centres
and their capacity. These detention centres
again remind one of concentration camps.

Instead of discharging this judicial function,
why is the court expending its energies in
issuing day-to-day directions regarding the
implementation of the process like an
administrative authority? Unfortunately,
these questions cannot be asked of the court,
because while it may have taken upon itself
to discharge executive functions, it is still not
answerable to the people.

2Jewish prisoners are issued food on a building site at Salaspils concentration camp, Latvia, in 1941. Photo: Wikimedia
Commons, CC BY-SA
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The SC Is Exceeding Its Brief as the Apex Judicial Organ in the NRC
Case
Why the blurring of the lines between the court and the political executive – of which the entire NRC
case is an exemplar – is so profoundly dangerous.
Gautam Bhatia
26 April 2019151
AW

Previously, I have written about the multiple
procedural
irregularities
that
have
characterised the Supreme Court’s NRC case:
the use of sealed covers, consequential
decisions being taken in closed-door
hearings, and the bench’s disturbing
disregard for due process rights.
In the course of this years-long proceeding,
the court has far exceeded its brief as the
apex judicial organ of the country, with its
repeated stress on deportations making it
appear more executive-minded even than
the executive: more the Supreme
Deportation Authority rather than the
sentinel on the qui vive. But yesterday’s
hearing in Harsh Mander v Union of
India marks a low point even within this
ongoing story.
According
to accounts of
the
oral
proceedings, the government of Assam
brought forward a plan to secure the
monitored release of foreigners who had
been in detention centres more than five
years. The plan entailed the detainees paying
a hefty deposit amount of Rs 5 lakh, having
their biometric details taken, and then set
free from the detention centres.
The Chief Justice-led bench reacted to this
with great anger, questioning the
government repeatedly about its failure to
deport individuals who had been held to be
foreigners (this has been a common theme of
every hearing). The Chief Justice claimed that
151

the government was asking the bench to be
“a part of an illegal order where a foreigner
who has no right to stay in the country will
remain and sign a bond and so on.”
He further lectured the government about
what it should have been arguing, noting that
“the stand of the government of India and the
state of Assam should be that the foreigners
detenues should be deported as soon as
possible. But we do not see that stand, Mr
Chief Secretary.”
When the amicus curae made the rather
basic point that technically, deportation
could hardly be carried out without the
cooperation of the host country, the Chief
Justice’s only response was “we can say that
the government has failed to do its job.”
The chief secretary then promised to come
up with “better measures.”
Separation of powers and international law
There are a few things worth noting here. To
start with, Harsh Mander v Union of India is a
PIL about inhumane conditions in detention
centres. How it has become a case about
deportations is anyone’s guess.
And there is a particularly cruel irony in the
fact that a case filed to draw attention to
inhumane conditions in detention centres
has now brought us to a pass where the court
nixes the government attempts to release a
small class of detainees from those centres.

Bhatia, G., 2019. The SC Is Exceeding Its Brief as the Apex Judicial Organ in the NRC Case [WWW Document].
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But leave that aside for the moment. The
Chief Justice’s repeated enquiries about
deportation suggest not only an ignorance of
the basic international law principles of nonrefoulement and against statelessness, but
also either ignorance – or contempt – of the
principle of separation of powers.

However, when the court itself is acting in
this fashion, to which forum are people
supposed to appeal, if they think that the
government is acting illegally? This is why the
separation of powers exists: for courts
to review the actions of the government, and
ensure the government acts legally. And this
is why the blurring of the line between the
court and the political executive – of which
the entire NRC case is an exemplar – is so
profoundly dangerous.

Section 3 of the Foreigners Act is pellucidly
clear: the entry, departure, or presence of
foreigners in India is a matter for the central
government. It is not for the Court to
browbeat the government into taking a stand
on
whether
or
not
to
deport
(notwithstanding
some
observations
in Sarbananda Sonowal, which are not
only obiter, but completely unsupported by
any legal principle of authority). Matters are
worse confounded by the fact that when a
Foreigners Tribunal makes a decision on the
status of an individual, its decision is limited
to deciding whether or not the said individual
is an Indian national.

Article 21
But let us come to an even more serious
issue. As indicated above, the government
set out a plan where detainees who had
spent more than five years in detention
centres were to be conditionally released.
The conditions of release are so onerous that
in my view, they rise to the level of being
unconstitutional, but let us ignore that for
the moment.
The court refused to accept this proposal as,
in the opinion of the CJI, it amounted to
sanctioning an “illegality”.

The Foreigners Tribunal does not – and
cannot – return a finding on whether that
individual is a national of a named other
country. The Chief Justice’s reaction – “why
don’t you deport?” – therefore flies in the
face of reality as well, because there will be –
and there are – many situations where a
Foreigners Tribunal declares an individual as
a foreigner, but there is no country to deport
that individual to, because no country is
claiming them as their national.

Why? Because the government should have
been deporting them.
It is at this stage that it becomes necessary to
revisit the text of Article 21 of the
constitution – a provision that has come to
mean everything to everyone in recent years,
but which seems to mean nothing when it
actually matters. Article 21 of the Indian
constitution states as follows:

In sum, therefore, the law on deportation is
that it is a decision for the government to
make, a decision that is constrained by
principles of customary international law.
What the Court is doing in these proceedings
is taking a bludgeon to this legal structure, by
ignoring both these core legal elements. This
is damaging in many respects, but it is
particularly damaging because the task of
checking whether the government is
exercising its discretion to deport in
consonance with principles of customary
international law is a judicial task.

No person shall be deprived of his life or
personal liberty except according to
procedure established by law.
There is no law that authorises indefinite
detention of an individual, whether citizen or
foreigner. And if there was a law that did so,
it would almost certainly be struck down as
unconstitutional.
On what basis, therefore, does the court say
that releasing detainees who have spent
more than five years in detention would be
endorsing an illegality? The boot of illegality,
1
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rather, is on the other foot: by refusing
release, it is the court that is sanctioning a
flagrant and continuing violation of Article
21, the provision that is supposed to be the
heart and soul of the constitution.

judgment in ADM Jabalpur, the Habeas
Corpus case. The Supreme Court’s judgment
in that case that sanctioned Emergency-era
excesses – most of which were visited upon
detainees – is what we hold up as the marker
of that “valley of shadow” into which we’ve
been, and into which we must not go again.

And one can hardly ignore (once again) the
almost brutal irony at the heart of this: it is
the government that wants to release
detainees from detention centres, and
the court that wants to stop it. Which is the
political executive and which is the sentinel
on the qui vive? Who is the protector of
rights, and who the encroacher?

But when the Supreme Court prevents the
government from (conditionally) releasing
detainees who have been in detention
centres (which, by all account, are inhumane
places) for more than five years, thus
condemning them to a continuing, lawless
deprivation of personal liberty, then it is
perhaps time to ask whether all we can do is
keep saying “never again”, even as it happens
all over again.

It is impossible to tell any more.
Conclusion
Like every other legal culture, we too have
our “never again” moment. For us, that
“never again” moment is the notorious
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Responses to the final NRC list released on 31 August 2019

Nation’s Orphans
NRC fails to bring closure in Assam. Flaw may lie in the idea, not just the process.
Editorial: The Indian Express
2 September 2019152
The final National Register of Citizens (NRC) for
Assam was released on Saturday, but a closure
to the citizenship issue in the state remains
distant. In fact, the initial response of political
parties and civil society groups in Guwahati
indicates that the NRC may have opened up
new fault-lines. The government has done well
to promise legal help to the over 19 lakh
people who have been excluded. They have a
window of 120 days to appeal before the
Foreigners Tribunals, which have been
provided additional staff and facilities. The
government has also indicated that
deportation of the people rendered “stateless”
is not on the cards — Minister of Foreign
Affairs S Jaishankar recently said in Dhaka that
the NRC was India’s internal matter. However,
political parties, including and especially
the BJP, have alleged that the NRC is flawed
and threatened to challenge it in court. For the
large number of people who have been living
on the edge since the process began in 2015,
there is no end in sight to the uncertainty, it
seems.

seems to be happy with the outcome of the
current exercise. For the All Assam Students
Union and the BJP, the exclusions are fewer
than expected — the projected number of
illegal immigrants in Assam, which has formed
the basis of contrived political spectres, has
varied from one million to two crore. The BJP
also suspects that a substantial number of the
affected are Bengali-speaking Hindus, whom it
wants recognised as refugees and accorded
citizenship. With its proposal to amend the
Citizenship Act pending, the party has
demanded re-verification of the list in districts
bordering Bangladesh, suggesting a communal
reading of the NRC.
Instead of blaming the process, political parties
need to recognise, perhaps, the flaw that lies
in the imagination that produced the NRC.
Modern societies are shaped by migration and
it may be futile to engage in costly exercises to
identify “outsiders”. Despite the fiasco in
Assam, BJP leaders are demanding NRCs
elsewhere too — for instance, Manoj Tiwari
wants one in Delhi. During the 2019 election
campaign, BJP President Amit Shah spoke
about “ghuspaithiye” and compared illegal
migrants to termites. The time has come to
steer the conversation away from excluding
people, and towards accepting the reality of
migration and exploring ways to make it work
better for the economy. The idea of citizenship
can’t be imprisoned within the framework of
blood and soil or religion; it needs a broader,
more inclusive definition rooted in the liberal
spirit of the Constitution. For now, however, at
the end of an elaborate NRC process
monitored by the Supreme Court, which has
shown unusual alacrity in doing so, the onus is

Citizenship and identity have been fraught
issues in Assam for decades. The NRC was
introduced in 1951 in response to a political
demand that arose from the fear of migration,
in the backdrop of Partition, causing
demographic and cultural upheaval. The
subnationalist
politics
that
privileged
Assamese identity over other categories,
including class, caste and religion, has since
shaped the social imaginary in the region, with
devastating consequences. It has produced a
narrative that plays on the fear of the
“outsider” and a politics that borders on
xenophobia. It is telling, however, that no party
152
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on the court to ensure that human rights are
not undermined by short-term political
interests.

1
Karwan e Mohabbat | September 2019

Assam NRC : The Danger In Leaving The Issue Of Citizenship To
Foreigners Tribunals
Citizenship is not listed in Article 323B of the Constitution as an issue which can be determined by a
Tribunal.
Pranjal Kishore
2 September 2019153
Defining Indian citizenship in Assam has always
been problematic. The Assam province of 1947
had diversity, hardly matched by any other
geo-political entity of a similar size. Migration
within British India was a source of social and
political conflict. Specific provisions to deal
with this issue were demanded even in the
Constituent Assembly. A special law for the
State of Assam, i.e. the Immigrants (Expulsion
from Assam) Act of 1950 was enacted soon
after the commencement of the Constitution.
This was even before a citizenship law had
been drafted for the rest of the country (1955).
A 'massive influx of refugees into India' from
(what was then) East Pakistan was cited as one
of the reasons for India's involvement in the
Bangladesh War of 1971. Ultimately, this led to
a state-wide student movement called the
Assam Agitation, which lasted six years, from
1979 to 1985. The movement was sometimes
punctuated by violence, including the Nellie
massacre of 1983. It was finally brought to a
close in 1985.
A Memorandum of Settlement (MoS)
popularly known as the Assam Accord was
signed amongst the representatives of
Government of Assam, Government of India
and the leaders of the Assam Agitation. A
number of stipulations of the Accord have
been given effect to. One of these was the
introduction of Section 6A into the Citizenship
Act. It provides for special provisions for
citizenship for people covered by the Accord.

153

The Demand for an Updation of the NRC
Universal revulsion after the Nellie massacre
and the signing of the Assam Accord ushered in
a new phase. Masses were still passionately
committed to the "foreigners issue." However,
they were no longer willing to participate
directly in violent activities. The solution was
now sought through political means.
Numerous elections have been fought on the
plank. A constant demand has been one for the
updation of the National Register of Citizens
(NRC). The NRC is the register containing the
names of Indian citizens, which was prepared
in 1951.
The Supreme Court steps in
In 2009, certain petitions were filed before the
Supreme Court challenging the validity of
Section 6A of the Citizenship Act. Certain other
petitions, sought a time schedule for the
updation of the NRC. The cases before the
Court presented a classic instance of the
"Political thickets" doctrine. Questions of
nativism, identity politics and xenophobia
were brought up, after 30 years of the
enactment of amendments to the Citizenship
Act. The Supreme Court has usually declined to
get into the political thicket. In this instance, it
did. The effect of its intervention has been
devastating.
Starting December, 2014, the Supreme Court
took upon itself the task of updating the NRC.
It is not common knowledge that the process
has been plagued by inconsistencies. The first
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draft of the registry came out in December
2017, and enlisted 1.9 crore people—less than
60 percent of the applicants—as Indian
citizens. The final draft came out last week and
excludes over 19 lakh people. Mainstream and
social media are awash with stories of names
of genuine citizens being absent from the list.
Several people whose names were not in the
draft have claimed that they had submitted the
same set of documents as their family
members to establish their claim to citizenship.
However, while names of some family
members have been included in the NRC,
names of others have been left out.

there is every likelihood of Tribunals being
created without appropriate provisions in
regard to their constitution, functions, powers,
appeals, revisions, and enforceability of their
orders, leading to chaos and confusion. There
is also very real danger of citizen's rights being
adversely affected by ad hoc authorities
exercising judicial functions, who are not
independent or competent to adjudicate
disputes and render binding decisions.
Therefore, the executive power of the State
cannot be extended to creating judicial
Tribunals or authorities exercising judicial
powers and rendering judicial decisions.

Fundamental
Tribunals

Foreigners Tribunals are not created by
legislature. They were created by an executive
order issued by the MHA in 1964. The selection
process of its members, their terms of service
etc are decided completely by the executive.
The latest recruitment notification issued by
the Gauhati High Court states that retired
judicial officers, civil servants and Advocates
having 7 years of practice (and a minimum age
of 35) can apply to be members of the Tribunal.
The appointment is contractual, and for a year.
What are the odds of these members being
fair? Very, very little. There are reports of
services being terminated, because the
members were not 'taking enough wickets'.
They had not declared enough people to be
foreigners.

problems

with

Foreigners

Lawyers who have dealt with cases related to
the NRC exercise, know that almost everything
about it is unconstitutional. That process is
over now and seems largely irreversible. 19
lakh names are missing from the final list.
These people can file appeals before the
Foreigners Tribunals. Herein lays a
fundamental problem. A tribunal is a quasijudicial body created by legislature - through a
statute. This is crucial. Article 323B of the
Constitution states that the 'appropriate
legislature', may, 'by law', provide for
adjudication of matters by tribunals. This is
limited to a specified category of matters,
listed in the Article itself. Citizenship is not one
of them. Even assuming that citizenship can
indeed be decided by a tribunal, that tribunal
still has to be created by legislature.

Many current members of these tribunals have
no experience of being judges in regular courts.
However, the consequences of a wrong
determination can be fatal. This is specially so
because there is no provision for an Appeal
from an order of a Foreigners Tribunal. Only a
Writ Petition can be filed to the High Court. Its
scope is extremely limited. The court sitting in
Writ Jurisdiction over an order of a Tribunal
acts in exercise of a supervisory, and not an
appellate jurisdiction. This means that the High
Court will not review findings of facts reached
by the Foreigners Tribunal, even if they are
erroneous. Crores of people have gone
through an unfair process. Almost two million
now find themselves before an extraconstitutional authority. The responsibility for

This is especially critical in a country like ours
where the Executive is the biggest litigant. A
statute which creates a tribunal provides for
the qualifications of its members, the
procedure to be adopted by it etc. Without the
checks and balances of legislature, the
executive is free to create a 'committed',
adjudicating authority. The Supreme Court in
Secretary, A.P.D. Jain Pathshala and others vs
Shivaji Bhagwat More and others, (2011) 13
SCC 99 had held exactly this. The Court held:
If the power to constitute and create judicial
Tribunals by executive orders is recognized,
1
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this lies solely and completely at the doors of
the Supreme Court.

the foreigners. Massive pogroms against the
religious and linguistic minorities were masked
with the facade of peaceful mass movement.
The facade could be successfully maintained
because the overwhelming majority of native,
Assamese-speaking Hindus lent support to it.
Though the issue has remained quiet for
almost three decades, tensions have continued
to simmer under the surface.

The Danger Ahead
Under Section 9 of the Foreigners Act, the
"burden of proof" of establishing citizenship
status lies on the person apprehended. Thus, a
failure to discharge the burden of proof entails
that a person is a 'foreigner'. This does not lead
to an automatic presumption that the person
is a citizen of Bangladesh or any other country.
For its part, Bangladesh has denied that these
people are its citizens.

The Supreme Court monitored NRC updation
process is a story of great human suffering. Its
outcome is likely to lead to an even bigger
crisis. The process started with the Court's
judgment in Assam Sanmilita Mahasangha,
where the Court made certain observations
which legitimized the scare mongering that
politicians had resorted to for years. The Court
noted that: "….. the spectre looms large of the
indigenous people of Assam being reduced to
a minority in their home state. Their cultural
survival will be in jeopardy, their political
control will be weakened and their
employment
opportunities
will
be
undermined." The pogroms of the early 1980s
were started exactly in the same manner – by
calling people foreigners – and going after their
lives and property. The Supreme Court has
now given a judicial stamp to a dubious
process. One only hopes that the events of
1983 do not repeat themselves in 2019.

The result is that people declared foreigners by
Assam's tribunals are interned in 'detention
centres' till such time as they are deported.
However, since there is no country to deport
them to, these people end up in a state of
permanent detention. The detention centres
themselves are carved out of prisons. The
Government is in the process of setting up
more centres. However, it is safe to say that
they don't have a capacity to detain two million
people.
The Assam movement had more or less onepoint programme - the expulsion illegal
migrants from East Pakistan Locally, the
movement came to be known as the 'videshi
kheda andolan'- the movement to drive out
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Genocide Watch for Assam, India - renewed
Dr. Gregory H Stanton | Genocide Watch154
Issued July 17, 2018, updated January 17, 2019, renewed August 18, 2019
Genocide Watch has issued a Genocide Watch
for Assam State, India, where millions of
Bengali Muslims face losing citizenship status.
A Genocide Watch is declared when early
warning signs indicate that a genocidal process
is underway.
Over seven million people in Assam State,
mostly Muslims of Bengali descent, may lose
their Indian citizenship and risk imprisonment
in special “foreigner detention centers.” A
process is now underway to “verify” the
citizenship of all 32 million inhabitants of
Assam state, which requires each person to
affirmatively prove that they are Indian and
not an “illegal migrant.” Beginning in colonial
times, millions of ethnically Bengali Muslims
settled in Assam. The 2011 Indian census put
their number at 10.6 million in Assam state.
At the urging of Prime Minister Narendra
Modi’s Hindu nationalist central government,
Assam is updating its master list of
“citizens.” Those classified as Indian citizens
will receive new Indian identity cards,
symbolizing their classification. Anyone not on
the final “citizen” list will be presumptively
declared a “foreigner,” subject to statelessness
and indefinite detention.
Assam’s Muslims are especially likely to be
excluded from the “citizen” list as part of a
decades-long pattern of discrimination. The
word “foreigners” is a common term of
dehumanization used to exclude targeted
groups from citizenship and the exercise of
their fundamental civil and human rights. The
Home Minister of India has repeatedly referred
to the Bengali Muslims as “termites.” Anti154

Muslim propaganda has polarized the Assam
population.
Assam’s Chief Minister, Sarbananda Sonowal,
has requested additional Indian government
troops and police to arrest “foreigners.” The
Assam state is constructing ten new
“foreigner” detention centers to add to the six
prisons already in existence.
These are the classification, symbolization,
discrimination, dehumanization, organization,
and polarization stages of the genocidal
process.
Like the Rohingya of Rakhine State in
Myanmar, Bengali-speaking Muslims in Assam
have faced constant discrimination. Assamese
ethno-nationalist independence movements
culminated in the Nellie massacre of between
1,800 and 3,000 ethnically Bengali Muslims in
1983.
At least 4.8 million citizenship applicants,
mostly poor Muslims, do not have
documentation -- which in many cases is
missing after several generations. Another 2.9
million Muslim women can only provide a
marriage certificate from their local
government, which the authorities often
dismiss as inadequate. The proposed
Citizenship Amendment Bill would offer relief
to some “foreigners,” but not to Muslims,
blatant evidence of discrimination, which
should be struck down by the Indian Supreme
Court.
Anyone left off the “citizen” list will
automatically be classified as an illegal
“foreigner.” The Chief Minister of Assam has
declared that “[t]he people who are declared
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`

foreigners will be barred from all constitutional
rights, including fundamental and electoral.”

Commissioner for Human Rights, and key UN
member states to warn India not to strip
citizenship from, imprison, and forcibly
displace millions of Bengali Muslims, many of
whom have lived their entire lives in Assam
state, India.

Muslims classified as “illegal foreigners” can
challenge their classification before Indian
government administrators and, ultimately,
special “foreigners’ tribunals” – but they will be
denied due process and will have no right to
legal counsel. Those adjudged to be
“foreigners” will be imprisoned in special
“foreigner” detention centers.
This is a classic case of denial of citizenship in
order to deprive a minority ethnic and religious
group of its rights. It could become a prelude
to another genocide like Myanmar’s genocide
against its Rohingya Muslims. The parallels to
the build-up to the Rohingya genocide are
shocking.
Genocide Watch is issuing this Genocide Watch
as an Early Warning of potential genocide. In
Genocide Watch’s Ten Stages of Genocide the
situation of Bengali Muslims in India’s Assam
State
is
now
at
Stage
Seven:
Preparation. When Bengali Muslims in Assam
are imprisoned in “foreigner” detention
centers, the situation will move to Stage Eight:
Persecution, the stage immediately preceding
full genocide.
In July 2018, Genocide Watch petitioned the
Chief Justice of India, Ranjan Gogoi, who is
overseeing the citizenship verification process,
to order that lists of citizens and “non-citizens”
be classified as State Secrets never to be
released to the public. Despite this warning,
the lists have been made public. Numerous
suicides have ensued.
Roundups of “foreigners” are likely to ignite
genocidal massacres and a massive refugee
crisis. If India imprisons Bengali Muslims in
Assam, it will be violating its obligations
under the UN Refugee Conventions. If it
expels them from India, it will be perpetrating
“forced displacement,” a crime against
humanity. If genocidal massacres occur, India
will violate its obligations to prevent genocide
under the Genocide Convention.
Genocide Watch calls upon the UN Secretary
General, the UN Special Advisor on the
Prevention of Genocide, the UN High
1

Karwan e Mohabbat | September 2019

2
Karwan e Mohabbat | September 2019

